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Before: WIlians, Sentelle and Rogers, Circuit Judges.
Qpi nion Per Curiam*
Di ssenting opinion filed by Grcuit Judge Sentelle.

I nt roduction

Under the Cean Air Act the Environnental Protection
Agency pronul gates national anbient air quality standards
("NAAQS') for air pollutants, and states nust then adopt
state inmplenentation plans ("SI Ps") providing for the inple-
nment ati on, naintenance, and enforcenment of the NAACS,
such plans are then submtted to EPA for approval. See
Cean Air Act ("CAA') s 110(a)(1l), 42 U S.C. s 7410(a)(1)
(1994). Even after a SIP is approved, EPA may at a |ater
tinme call for SIP revisions if the Administrator finds a SIP

* Judge Wllianms wote Parts |.B-C and 11.B; Judge Sentelle
wote Parts I.A II.A 11.C and IIl.A; Judge Rogers wote Parts
[11.B and IV.

i nadequate to attain or maintain the NAAQS, to neet the

di ctates of pollutant transport comm ssions, or "to otherw se
conmply with any requirenment of this chapter.” CAA

s 110(k)(5), 42 U.S.C. s 7410(k)(5).

In Cctober 1998 EPA issued a final rule mandating that 22
states and the District of Colunbia revise their SIPs to
mtigate the interstate transport of ozone.1l See Finding of
Significant Contribution and Rul enaking for Certain States
in the Ozone Transport Assessment G oup Region for Pur-
poses of Reduci ng Regi onal Transport of Qzone ("Final
Rul e"), 63 Fed. Reg. 57,356 (1998). The statutory hook for
EPA' s action was a 1990 anendnent to the Clean Air Act
which requires that SIPs contain "adequate provisions" pro-
hi bi ting
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any source or other type of em ssions activity within the
State fromenitting any air pollutant in amunts which
will ... contribute significantly to nonattainment in, or
interfere with maintenance by, any other State with
respect to any such national primary or secondary am
bient air quality standard.

CAA s 110(a)(2)(Dy(i)(1), 42 U.S.C s 7410(a)(2)(Dy(i) (1)
(1994). EPA uniformy required that each state reduce nitro-
gen oxi des (NOx--an ozone precursor) by the ambunt accom

pl i shabl e by what EPA dubbed "highly cost-effective con-
trols,” nanely, those controls EPA found capabl e of remnpving
NOX at a cost of $2000 or |ess per ton. Numerous petitions
for review chall enge vari ous aspects of EPA s decision

In Part | we reject the following clainms: that EPA could
not call for the SIP revisions w thout convening a transport
conmi ssion; that EPA failed to undertake a sufficiently
state-specific determ nati on of ozone contribution; that EPA
unl awful Iy overrode past precedent regarding "significant”
contribution; that EPA s consideration of the cost of NOx

1 The states are Al abama, Connecticut, Del aware, Georgia, IlIli-
noi s, Indiana, Kentucky, Maryland, Massachusetts, M chigan, M s-
souri, North Carolina, New Jersey, New York, Chio, Pennsylvania,
Rhode |sland, South Carolina, Tennessee, Virginia, West Virginia,
and W sconsin.

reduction violated the statute; that EPA' s scheme of uniform
controls is arbitrary and capricious; that CAA

s 110(a)(2)(D) (i) (1) as construed by EPA viol ates the nondel e-
gation doctrine.

In Part Il we hold that the record does not support
i ncluding Wsconsin in the SIP call, nor does it support
creati ng NOx budgets based on the entire em ssions of M s-
souri or Ceorgia. W reject the claimthat South Carolina
was inproperly included in the SIP call.

In Part Il we reject the claimthat EPA inpermssibly
intruded on the statutory rights of states to fashion their
SIPs. W also reject the claimthat EPA viol ated the Regu-
latory Flexibility Act.

In Part IV we reject the claimthat EPA arbitrarily revised
the definition of a "NOx budget unit.” W reject all of the
clains raised by the Council of Industrial Boilers save one:
we hold that EPA failed to provide adequate notice of a
change in the definition of an electric generating unit. W
al so hold that EPA did not provide adequate notice of a
change in the control |evel assumed for |arge, stationary
i nternal comnbustion engines, but we reject the claimthat
EPA failed to followits own standards in defining such
engines. Finally, we uphold EPA's limts on early reduction
credits, and EPA's use of a 15% multiplier for calculating
em ssions from|ow nmass emi ssion units.

W note at the outset that one chall enge has been stayed.
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In 1979, EPA set the acceptable I evel for ozone in the
anbient air at 0.12 parts per mllion ("ppm), averaged over
i ntervals of one hour. This standard is comonly known as
the "1-hour standard.” By 1997, EPA had concl uded that the
1- hour standard no | onger adequately protected public
health. See National Anbient Air Quality Standards for
Qzone, 62 Fed. Reg. 38,856 (1997). Pursuant to the agency's
statutory mandate to review and revi se NAAQS as appropri -
ate, 42 U.S.C. s 7409(d)(1), EPA promulgated a new, nore
stringent "8-hour standard" which limts ozone levels to 0.08
ppm averaged over an 8-hour period. See 62 Fed. Reg.
38,856 (codified at 40 C F.R s 50.10).
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EPA has undertaken the phasing out of the 1-hour stan-
dard on an area-by-area basis, mandating that the standard
woul d no |l onger apply to an area once it is "determ ne[d] that
the area has air quality nmeeting the 1-hour standard." 40
C.F.R s 50.9(b). The call for SIP revisions in question here
requires the covered upwi nd states to submt SIP revisions
pursuant to the 8-hour standard even though EPA was not
designating any 8-hour nonattainment areas prior to July
1999. See 63 Fed. Reg. at 57,370; Transportation Equity Act
for the 21st Century, Pub. L. No. 105-178, s 6103, 112 Stat.
107, 465 (1998) (providing that states submt suggested desig-
nations no later than July 1999 and EPA finalize those
designations no later than July 2000). EPA maintains that it
has the authority to include the 8-hour standard in the
current s 110(a)(2)(D)-specific SIP call pursuant to its au-
thority under s 110(a)(1). Section 110(a)(1l) provides that

[e]ach State shall ... adopt and submt to [EPA], within
3 years (or such shorter period as [EPA] may prescribe)
after the promulgation of a national primary anbient air
quality standard (or any revision thereof) ..., a plan
whi ch provides for inplenentation, maintenance, and
enforcenent of such primary standard in each air quality
control region (or portion thereof) within such State.

42 U.S.C. s 7410(a)(1).

State and I ndustry/Labor petitioners initially attacked the
chal l enged SIP call on the basis that EPA exceeded its
statutory authority and acted arbitrarily in basing the SIP
call on the 8-hour standard when the agency had not yet
designated any areas as being in nonattai nment under the
new standard. After petitioners' final briefs were submtted,
we held in American Trucking Ass'ns, Inc. v. EPA, 175 F.3d
1027, reh'g granted in part, den'd in part 195 F.3d 4 (D.C
Cr. 1999), that the new NAAQS based on the 8-hour stan-
dard was derived froma construction of the Cean Air Act
that rendered the rel evant provision an unconstitutional dele-
gation of |egislative power and remanded the case to the
agency. See id. at 1033-40. Seizing on this holding, petition-
ers added in their reply briefs that if this court does not

Page 7 of 56
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accept the contention in their original briefs as to why EPA
i npernm ssibly relied on the 8-hour standard, then we should
hol d that American Trucki ng neans that EPA cannot rely on

t he 8-hour standard because it was promulgated in violation
of the non-del egati on doctrine.

Regardl ess, EPA noved to stay consideration of the issues
i nvol ving the 8-hour standard because the agency has stayed
the 8-hour findings contained in the challenged SIP call. W
granted the notion. Because EPA' s stay renoves the 8-hour
findings as a basis for the SIP call, we will resolve only the
i ssues involving the 1-hour standard.

I. Ceneral dains
A Transport Commi ssion

States have the primary responsibility to attain and main-
tain NAAQS within their borders. See CAA s 107(a), 42
US. C s 7407(a). Wen EPA concludes that an "inpl enen-
tation plan for any area is substantially inadequate to attain
or maintain the relevant [ NAAQS], to mitigate adequately the
interstate pollutant transport described in section [176A] or
[184], or to otherwi se conply with any requirenent of this
chapter,” the CAA requires EPA to order a state to revise
and correct its SIP "as necessary"” ("SIP call"). CAA
s 110(k)(5), 42 U S.C. s 7410(k)(5). One such "requirenent
of this chapter,” is the "good nei ghbor provision" of section
110(a)(2) (D). As anmended, section 110(a)(2)(D) requires that
a SIP "contain adequate provisions"

(i) prohibiting, consistent with the provisions of this sub-
chapter, any source or other type of emissions activity
within the State fromenmtting any air pollutant in

anmounts which will ... contribute significantly to nonat-
tainment in, or interfere with maintenance by, any ot her
State with respect to any such national prinmary or

secondary anbient air quality standard ... [and]

(ii) insuring conpliance with the applicable requirenents
of sections [126] and [115] ... (relating to interstate and
i nternational pollution abatenent).

Page 8 of 56
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42 U . S.C. s 7410(a)(2)(D) (emphasis added). Section 126(Db)

enabl es an individual state or a political subdivision of a state
to petition EPA to nake a "finding that any major source or

group of stationary sources emts or would emt any air

pollutant in violation of the prohibition of [s 110(a)(2)(D(ii)]."
42 U . S.C. s 7426(b). EPA may make or deny such a finding.

See id. Section 115 pertains to petitions nmade by foreign
countries. See 42 U S.C. s 7415.

Title I, the subchapter referenced in section 110(a)(2)(D),
al so includes sections 176A and 184, the provisions referenced
in section 110(k)(5). In 1990, Congress added a provision to
section 176A stating that EPA "may" establish an interstate
air pollution transport regi on whenever EPA "has reason to
believe that the interstate transport of air pollutants from one
or nore States contributes significantly to a violation of a
nati onal anbient air quality standard in one or nore other
States."” 42 U.S.C. s 7506a(a). The section also provides
t hat whenever EPA "establishes a transport region ..

[ EPA] shall establish a transport conmssion.” 42 U S.C

s 7506a(b)(1). Among other things, a section 176A conm s-
sion is to assess the interstate transport situation in the
rel evant transport region, assess interstate pollution mtiga-
tion strategies, and recommend to EPA nmeasures necessary

"to ensure that the plans for the relevant States neet the
requi renents of [section 110(a)(2)(D]." 42 U S.C

s 7506a(b)(2). In addition, section 176A permts a transport
conmi ssion to request that EPA "issue a finding under

[section 110(k)(5)] ... that the inplenmentation plan for one or
nmore of the States in the transport region is substantially

i nadequate to neet [section 110(a)(2)(D) requirenments]." 42
U S.C s 7506a(c). After public comment, EPA has the au-
thority to approve, approve in part, or disapprove such a
request. See id.

In part, section 184, an ozone-specific provision, establishes
an ozone transport region in the northeast ("NOIR') and sets
t he deadline for convening the transport conm ssion required
as a result of NOTR s establishnent. See 42 U S. C
s 7511c(a). The section also requires that "[i]n accordance
with [section 110] ... each State included [or subsequently
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i ncluded] within a transport regi on established for ozone shal
submit a State inplenmentation plan or revision" regarding
vehi cl e i nspection prograns and vol atil e organi c conmpounds
control technology. 42 U S.C s 7511c(b). In addition, section
184 contains provisions giving states within an established
transport region the opportunity to use their section

176A- establ i shed transport comm ssion to hel p devel op addi -
tional ozone control neasures. See 42 U S.C. s 7511c(c).

Efforts to control states' upw nd contributions to ozone
pol lution continued to fall short during the early 1990s. In
1995, upon the recommendati on of the Environnental Counci
of the States, thirty-seven states and representatives from
EPA, industry, and environnmental groups formed a nationa
wor k- group call ed the Ozone Transport Assessnent G oup
("OTAG') to study and devise solutions to the interstate
ozone transport problem See 62 Fed. Reg. 60,318, at 60, 319;
EPA, Ozone Transport Assessnment Group Executive Report,

EPA Docunent No. A 95-56, Doc. No. I1-G 05 ("Executive
Report") at ii. More specifically, OTAG s purpose was to
"identify and recommend a strategy to reduce transported
ozone and its precursors, which, in conbination with other
nmeasures, W ll enable attai nnent and mai nt enance of the
ozone standard in the OTAG region." Executive Report at ii.
OTAG concl uded that upwi nd states needed to reduce NOx

em ssions in order to address the transport problem Howev-
er, the OTAG menbers could not agree on specific control
nmeasure recomendati ons. See 62 Fed. Reg. at 60,320. 1In
response to OTAG s efforts, EPA engaged in further analysis
and devised the SIP call challenged here.

I ndustry/Labor petitioners argue that the CAA required
EPA to convene a transport comm Ssion pursuant to sections
176A/ 184 prior to issuing the challenged SIP call. EPA
concedes that OTAG was not a statutorily-nmandated 176A/ 184
transport commi ssion as defined in the CAA. If a transport
conmi ssion is required, EPA would be bound by statute to
follow certain procedures in establishing and executing its
conmi ssion obligation. However, we hold that the CAA does
not require EPA to establish such a conm ssion
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I ndustry/Labor petitioners contend that the reference to
the transport comm ssion provisions in section 110(k)(5) and
the mandate of section 110(a)(2)(D) that SIP requirenments be
consistent with Title I provisions obligated EPA, prior to
issuing the SIP call, to create a transport conm ssion guided
by the terns in sections 176A and 184 of the statute.

I ndustry/Labor petitioners also note that sections 176A and

184 reference both sections 110(a)(2)(D) and 110(k)(5). See 42
U S.C. ss 7506a(b)(2), (c), 7511lc(c)(5). Fromthis hodgepodge
of largely unrel ated cross-references, |ndustry/Labor peti-
tioners argue that EPA can only issue a section 110(k)(5) SIP
call to enforce section 110(a)(2)(D)'s requirenent after form
ing a 176A/ 184 transport comm ssion. W disagree.

As a threshold matter, subsections 176A(a) and (b)(1) make
cl ear that EPA nust establish a transport commission if the
agency exercises its discretion to create a transport region
pursuant to section 176A(a). See 42 U.S.C. ss 7506a(a),

(b)(1). However, EPA can address interstate transport apart
from convening a 176A/ 184 transport comm ssion as subsec-

tion (a) provides that EPA "may" establish a transport region
and subsection (b)(1) only requires a transport conm ssion
upon the establishnent of a transport regi on because

"[ W henever the Adm nistrator establishes a transport region
under subsection (a) ..., the Adm nistrator shall establish a
transport comm ssion.” Mreover, the relevant section 184
requi renents apply to states within established transport
regions. See 42 U S.C. s 7511c(a)-(c). Thus, Industry/Labor
petitioners cannot reason around the determ native statutory

| anguage contained in section 176A. Statutory construction is
not an exercise in picking apart a conplex statute and piecing
the parts back togther in a manner to effect a particular end.
Ideally, a statute's directive concerning a certain issue will be
plain and clear. Just so here.

B. St at e- Specific Anal ysis
Section 110(a)(2)(D)(I)(i) requires that the relevant offend-

ing enm ssions be "em ssions activity within the State." Sever-
al petitioners charge that EPA did not sufficiently analyze
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each particular state in determ ning which states contri buted
unduly to ozone downw nd.

In issuing its Notice of Proposed Rul emaki ng ("NPRM),
EPA relied on data collected from OTAG The data were
multi-state and regional in nature and were franed as a
nodel of how ozone was transported downwi nd from 12
different regions that covered the eastern half of the United
States. See Final Rule, 63 Fed. Reg. at 57,382. The OTAG
regions do not track state boundaries, so several states are
split between regions. EPA also relied upon the NOx em s-
sions of the individual states. See id. at 57,383-84. A
potential shortcom ng of the NPRM s approach was that it
was too nulti-state in nature. EPA knew how nuch NOx
each state was emtting, but a state's em ssions as a share of
total em ssions do not necessarily correspond proportionately
to its share in the creation of ozone in downw nd states.
OTAG s nulti-state nodeling of such downw nd transporta-
tion painted with a rather broad brush.

W& need not pass judgnent on whether the evidence and
approach of the NPRM woul d have supported the final rule.
After receiving coments regarding the insufficiently state-
specific analysis of the NPRM EPA performed state-specific
nmodeling. 1d. at 57,384. According to EPA, this confirned
the results of the regional nodeling. Id.

The two types of state-specific nodeling go by the nanes
UAMV and CAMK. In the UAM YV approach, the research-
ers nodel an affected downwi nd area to establish a base case,
and then "zero-out" a particular source state. Thus with
UAMV it can be estimted what ozone concentrations would
be like if a particular state contributed no ozone or ozone
precursors. The CAMk nodeling, on the other hand, is a
source apportionnent anal ysis which tracks nodel ed ozone
fromits precursors (NOx and vol atil e organi c conpounds
(VQCs)) through the formation of ozone and subsequent
mgration. Wereas UAMYV tells nodel ers how much ozone
is mssing when one state is zeroed out, CAMK nodel s an
ozone concentration and provides apportionnent, i.e., who
sent what. An advantage of the CAMk nodel used by EPA
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was that, unlike the UAMYV nodeling, wth CAMk EPA

could isol ate man-made emni ssions, or ozone creation based on
reacti ons between nman-nmade and bi ogeni c em ssi ons.

UAM V nodel i ng was | ess di scrimnating.

Petitioners really do nothing nore than qui bble with the
state-specific nodeling. For exanple, Industry/Labor peti-
tioners argue that zero-out nodeling is inappropriate because
it nmodel s an inpossible scenario--the elimnation of all nan-
made NOx emissions; but they do not suggest how nuch this
characteristic is likely to distort the results. State petitioners
charge that sonetimes the results of the two nodels were
i nconsistent, with, for exanple, the CAW showi ng a | arger
m gration of ozone froma state than the UAMV showed for
all man-made NOx in that state. EPA itself noted this
i nfrequent inconsistency. See id. at 57,385. Neither criticism
af fords ground for non-expert judges to find a materi al
i kelihood of serious error. See Appal achian Power Co. V.

EPA, 135 F.3d 791, 802 (D.C. Cir. 1998).

Petitioners conplain that EPA did not provide the data
sooner. EPA made the new nodeling available on the Inter-
net six weeks prior to the final rule, published its availability
in the Federal Register a nonth before the final rule, and
during that tine received and responded to questions and
comments regardi ng the nodeling. Oher than what we have
al ready nentioned, petitioners have evidently not been able to
identify further flaws in the nodeling used, and thus have
failed to show any prejudice fromEPA s tinetable. Personal
Watercraft Indus. Ass'n v. Departnment of Commerce, 48 F.3d
540, 544 (D.C. Gr. 1995).

C. Determ ning "Significant™ Contribution

Section 110(a)(2)(D)(i)(l) applies only to states that "con-
tribute significantly" to nonattai nnent in a downw nd state.
Petitioners make essentially four argunments chall enging
EPA' s determ nation of "significance": (1) EPA acted con-
trary to precedent; (2) EPA considered forbidden factors,
nanely, costs of reduction; (3) EPAirrationally inposed
uni form NOx controls on the states; (4) EPA' s determ nation
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was so devoid of intelligible principles as to violate the
nondel egati on doctri ne.

1. Past Precedent

Before the 1990 anmendnments to the Cean Air Act,
s 110(a)(2)(E) (1) directed the EPA to insist on SIP provisions
adequate to prevent sources within a state fromenitting air
pollution that would "prevent attainnent or maintenance [ of
primary or secondary standards] by any other State." 42
US. C s 7410(a)(2)(E) (1982) (enphasis added). In a nunber
of decisions EPA found, with approval of the courts, that
various em ssions of a particular state, having a proportionate
i npact on sone downwi nd state greater than the inpacts
i nvol ved here, did not neet that standard. See New York v.
EPA, 852 F.2d 574 (D.C. Cir. 1988); Air Pollution Control
Dist. of Jefferson County v. EPA, 739 F.2d 1071 (6th Cr.
1984); New York v. EPA, 716 F.2d 440 (7th Cr. 1983); New
York v. EPA, 710 F.2d 1200 (6th Gr. 1983); Connecticut v.
EPA, 696 F.2d 147 (2d GCir. 1982). According to the states,
t hese deci sions, and what they claimto be Congress's inplicit
endorsenent in the 1990 anendnents, bar EPA from regard-
ing the ozone em ssions here as "significant” within the
meani ng of s 110(a)(2)(D)(i)(1). Thus the states would equate
the old standard--"prevent attainment”"--with the new stan-
dard: “"contribute significantly to nonattainnment."

Nothing in the text of the new section or any other
provision of the statute spells out a criterion for classifying
"em ssions activity" as "significant.” Nor did EPA, under the
t hen-exi sting provision, bind itself to any criterion. Further
given EPA's finding as to the cumul ative effects of the
pol lutants that generate ozone, EPA mi ght well be able to
di stinguish this case fromthe sul fur di oxi de cases that the
states have cited. See 63 Fed. Reg. at 57,359 ("The chem ca
reactions that create ozone take place while the pollutants are
bei ng bl own through the air by the wi nd, which nmeans that
ozone can be nore severe many nmiles away fromthe source
of emssions than it is at the source.”). But the states point
to not hi ng suggesting any prior adoption by EPA of any
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bi ndi ng concept of how nuch was too nuch, so the claimfalls
short at the threshold.

2. Consi deration of costs

Petitioners claims 110(a)(2)(D)(i)(l) does not permt EPA
to take into consideration the cost of reducing ozone. The
full section provides that SIPs nust contain provisions ade-
quately prohibiting

any source or other type of em ssions activity within the
State fromenitting any air pollutant in amunts which
will ... ~contribute significantly to nonattainnent in, or
interfere with maintenance by, any other State with
respect to any such national primary or secondary am
bient air quality standard.

42 U. S.C. s 7410(a)(2)(D (i) (1) (enphasis added).

Before reviewi ng the petitioners' attacks we must first

descri be how EPA went about the business at hand. It first
determ ned that 23 jurisdictions are "significant" contributors
to downwi nd nonattainment. 63 Fed. Reg. 57,398. In nak-

ing this listing EPA drew | i nes based on the magnitude,
frequency, and rel ative amount of each state's ozone contri bu-
tion to a nonattainnent area. For exanple, in one calculation
it | ooked at the nunber of NOx parts per billion ("ppb") that a
candi date state's em ssions nmade to exceedances in specific
downwi nd | ocati ons (exam ned as a proportion of those excee-
dances). Indiana was found to contribute at least 2 ppb to

4% of the 1-hour ozone exceedances in New York Gty, and

was deenmed a "significant contributor™ to nonattai nment

there. On the other hand, Al abama, CGeorgia, Massachusetts,

M ssouri, South Carolina, Tennessee, and W sconsin were not
deened "significant contributors”" to New York City nonat-

tai nment because none of these states ever contributed nore
than 2 ppb to a 1-hour exceedance in that area. Although

EPA | ooked at other neasures, e.g., the percentage contribu-

tion of a state's em ssions to total concentrations in a specified

area, no one quarrels either with its use of multiple neasures,
or with the way it drew the Iine at this stage.

Page 15 of 56
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Al t hough the dividing line was a very |ow threshold of
contribution, in the end EPA's rule called for term nation of
only a subset of each state's contribution. EPA decided that
the 23 "significant contributors” need only reduce their ozone
by the ampunt achievable with "highly cost-effective con-
trols.” 63 Fed. Reg. at 57,403. Thus, once a state had been
nom nally marked a "significant contributor,” it could satisfy
the statute, i.e., reduce its contribution to a point where it
woul d not be "significant” within the nmeaning of
s 110(a)(2)(D)(i) (1), by cutting back the anobunt that could be
elimnated with "highly cost-effective controls.” EPA s de-
sign was to have a lot of states make what it considered
nmodest NOx reductions, uniformy limted to ones that could
be achieved (in EPA's estimate) for less than $2000 a ton. As
aresult, naturally, the ultimate |line of "significance," whether
measured in volume of NOx emitted or arriving in nonattain-
ment areas, would vary fromstate to state dependi ng on
variations in cutback costs.

State and I ndustry/Labor petitioners argue that this ap-
proach runs afoul of s 110(a)(2)(D), which they read as pro-
hi biting any consideration of costs or cost-effectiveness in
determ ning what contributions are "significant.” So far as
appears, none of the states proposes that EPA, if reversed,
must require conplete extirpation of their NOx em ssions.

Rat her, the ganble--at |east of the small contributors--is
evidently that if EPA were barred from considering costs, it

woul d never have included such states. Because the attacks
fromthe states and | ndustry/Labor are somewhat dissinilar

and have shifted back-and-forth between the opening briefs,

reply briefs, and oral argunment, a summary of the rel evant
differences and vacillations is in order. W note that no

party makes any claimthat EPA was either confined to

adopti ng rul es whose benefits exceeded their costs, or permt-

ted to use that criterion in selecting its final rule.2 Nor has it

2 Indeed, accepting EPA's belief that ozone cannot be held re-
sponsible for nortality effects, see Proposed Rule, 62 Fed. Reg. at
60,321 (not listing death as a health effect of groundl evel ozone);
conpare Final Rule, 63 Fed. Reg. at 57,359 (listing "[p]ossible |ong-
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been argued that the term"significant” required consider-
ation of costs.

State petitioners initially argued that it was "arbitrary and
unl awful " for EPA to make cost effectiveness a "controlling

factor” or "linchpin" in the determ nation of significant contri-
buti on under s 110(a)(2)(D). Thus EPA's error, as the states
woul d have it, was in considering costs too much: "Petitioning

States do not claimthat there is no role for cost consider-
ations; Petitioning States sinply stress that EPA nust estab-
lish a definition of significance that is dom nated by air
quality factors, as air quality is the sole factor nentioned in
the statute.” Reply Br. of Petitioning States at 4. In
support of this position, State petitioners cited our en banc
decision in Natural Resources Defense Council v. EPA, 824

F.2d 1146, 1163 (D.C. G r. 1987) (en banc), where we held that
a statutory nandate for EPA to set a standard with an

"anple margin of safety to protect the public health” did not
precl ude the consideration of costs and technol ogi cal feasibili-
ty, but that these concerns could not be the "primary consid-
eration.”

At oral argunment, counsel for the states abandoned this
position and decided that the statute flatly prohibits EPA
fromconsidering costs at all. Transcript of Oral Argunent at
14-17. Indeed, counsel eventually went so far as to claim
that if faced with two states, one of which could elimnate al
rel evant emissions at a trivial cost, while the other could
elimnate none at a cost of |ess than $5000 a ton, EPA nust
mandat e t he sane cutback for each. I1d. at 16-17.

term damage to the lungs or even premature death" as health
effects), and mainly using EPA data, some outside observers have
cal cul ated the benefit per ton of NOx reduction as ranging froma
hi gh of $750 per ton (for nobile sources in certain areas) to a | ow of
negative $6 per ton (for other nobile sources). Al an Krupnick &
Virginia McConnell, "Cost-Effective NOx control in the Eastern
US." (Draft July 1999) (Table 4); see Krupnick & Anderson, A

Di | emma Downwi nd, 137 Resources for the Future 5, 7 (1999) ("If

one assunes that ozone does not cause deaths, the EPA s proposa

is much too restrictive, incurring costs far out of proportion with
the benefits it would bring.").
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We should note here that the consequence of this position
is not so extrene as it sounds. EPA's rule allows ton-for-ton
em ssions tradi ng between firnms based on all owances deter-

m ned by each state. See 63 Fed. Reg. 57,456. Cbviously the
firmse with the highest em ssion reduction costs will, if permt-
ted by their states, buy up pollution allowances fromfirnms
that are granted all owances because they have over-

controlled for NOx--firms, obviously, with | ow reduction

costs. If transaction costs were zero, the only effect of the
initial assignment of cutbacks would be distributional: firns
woul d make only the cheaper cutbacks, but firms with high

em ssi on-reduction costs would buy all owances fromthose

with |l ow costs and thereby transfer wealth to them See

Ronal d H. Coase, The Problemof Social Cost, 3 J. L. & Econ

1 (1960). But transaction costs notoriously are not zero;3 so
the likely effect of the proposed statutory interpretation
woul d be that any aggregate cutback woul d be achi eved at

consi derably higher cost than under EPA' s reading of

s 110(a)(2)(D) (i) (1), with absolutely no offsetting environmen-
tal benefit to the public. O course we are able to assume the
exi stence of EPA's all owance trading programonly because

no one has challenged its adoption. As the program seens to
have no rational e other than cost reduction, see 63 Fed. Reg.

at 57,457, it would presumably be invalid under petitioners
proposed reading of s 110(a)(2)(D)(i)(l), in which case the
states' position really is as extrene as it sounds.

Returning to the positions of the parties, we find Indus-
try/Labor engaging in a mgration conparable to that of the
states, though in the opposite direction. 1In its opening and
reply brief Industry/Labor argued that "s 110(a)(2)(D) re-
qui res consideration of only air quality inpacts in determn-
ing the significance of any contribution.” However, at ora
argunent I ndustry/Labor offered a construction of the stat-
ute that seened to restore to EPA via s 110(k)(5) what it
woul d take away via s 110(a)(2)(D). Industry/Labor cl ainmed

3 A glance at EPA s regul ations for allowance trading will con-
vi nce any doubter that transaction costs can safely be expected to
be substantial. See 63 Fed. Reg. at 57,457-75.
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that costs could be considered when EPA determines if a SIP
is "adequate" under s 110(k)(5). Transcript of Oral Argu-
ment at 28. The states actually offered this sanme readi ng of
s 110(k)(5) in their reply brief (back when they thought EPA
coul d consider costs) but appeared to abandon it at ora
argunent in favor of a flat prohibition on EPA cost consider-
ations. The argunent that costs may be considered under

s 110(k) (5) seems to concede that the structure of the statu-
tory schene manifests no intention to bar the consideration of
costs.

And so we are indeed presented with the question whet her
s 110(a)(2) (D) bars consideration of costs, but it is presented
to us with the caveat that costs can be considered later on in
t he process, and acconpanied by a false start by the states,
who initially said that EPA could consider costs, just not too
much. Against this backdrop, it would be at the very | east
ironic for us to say there is "clear congressional intent to
precl ude consideration of cost" under s 110(a)(2)(D). See
Nat ural Resources Defense Council v. EPA, 824 F.2d 1146,
1163 (D.C. Cir. 1987) (en banc).

For conveni ence we repeat the statutory |anguage. Section
110(a)(2) (D) (i) (1) provides that SIPs must contain provisions
adequately prohibiting

any source or other type of em ssions activity within the
State fromenitting any air pollutant in amunts which
will ... contribute significantly to nonattainment in, or
interfere with mai ntenance by, any other State with
respect to any such national primary or secondary am
bient air quality standard.

42 U.S.C. s 7410(a)(2)(D (i) (l) (enphasis added). By its
terms the statute is focused on "anounts" of "em ssions
activity" that "contribute significantly to nonattainment."
The fundanental dispute is over the clarity of the phrase
"contribute significantly.” Mist EPA sinply pick sonme fl at
"amount" of contribution, based exclusively on health con-
cerns, such that any excess would put a state in the forbidden
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zone of "significance"?4 O was it permssible for EPA to
consi der differences in cutback costs, so that, after reduction
of all that could be cost-effectively elimnated, any renaining
"contribution" would not be considered "significant"? In
deciding on the perm ssible ceiling, EPA used "significant" in
t he second way.

The term"significant" does not in itself convey a thought
t hat significance should be nmeasured in only one di nension--

here, in the petitioners' view, health alone. Indeed, "signifi-
cant” is a very odd choice to express unidinensionality;

consi der the phrase "significant other.”™ |In some contexts,
"significant" begs a consideration of costs. In finding a

t hreshol d requirenment of "significant risk” in s 3(8) of the
Cccupational Health and Safety Act, 29 U S.C s 652(8), a
plurality of the Supreme Court understood a "significant" risk
as something nore than a "mat hematical straitjacket," and
held that "[s]one risks are plainly acceptable and others are
pl ai nly unacceptable.™ Industrial Union Dept., AFL-CI O v.
American PetroleumlInstitute ("Benzene"), 448 U. S. 607, 655
(1980) (plurality opinion). The plurality w thheld judgnent
on whet her the Act required a "reasonable correlation be-
tween costs and benefits,” id. at 615, but the upshot of
inserting the adjective "significant” was a consideration of
which risks are worth the cost of elimnation. OSHA has
since interpreted s 3(8) and regulation of "significant risk” to
require "cost-effective protective nmeasures” and set stan-
dards with an eye toward "the costs of safety standards

[ being] reasonably related to their benefits.” See Interna-
tional Union v. OSHA (Lockout/Tagout I1), 37 F.3d 665, 668-
69 (D.C. Gr. 1994) (quoting OSHA's final rule). OSHA' s
reaction to the term"significant” seens to confirm what sone
comment ators have asked rhetorically: "[(Clan an agency

sensi bly decide whether a risk is "significant' w thout also
exam ning the cost of elimnating it?" Stephen G Breyer,

Page 20 of 56
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Richard B. Stewart, Cass R Sunstein & Matthew L. Spitzer
Admi ni strative Law and Regul atory Policy 65 (4th ed. 1999).

Petitioners conspicuously fail to describe the intellectual
process by which EPA would determne "significance" if it
may consider only health. EPA has determ ned that ozone
has sonme adverse health effects--however slight--at every
level. See National Ambient Air Quality Standards for
OQzone, 62 Fed. Reg. 38,856 (1997). W thout consideration of
cost it is hard to see why any ozone-creating em ssions shoul d
not be regarded as fatally "significant" under
s 110(a)(2)(D)(i)(1). Perhaps EPA m ght (under such a rule)
et the upwi nd states off at the stringency |evel of the
progranms inposed on non-attai nment areas, but petitioners
do not explain how "significance" can exclude cost but admt

equity.

Al t hough the anmbiguity of the word "significant” and the
inplications of a health-only reading are potentially fata
flaws in petitioners' theory (aside fromtheir own inability to
di scern the "plain | anguage" consistently), the nost form da-
ble obstacle is the settled law of this circuit. It is only where
there is "clear congressional intent to preclude consideration
of cost" that we find agencies barred from considering costs.
NRDC, 824 F.2d at 1163; see also George E. VWarren Corp. v.

EPA, 159 F.3d 616, 622-24 (D.C. CGr. 1998), reh'g granted,
164 F.3d 676 (D.C. Cr. 1999); Gand Canyon Air Tour
Coalition v. FAA, 154 F.3d 455, 475 (D.C. Cr. 1998), cert.
denied, 119 S. C. 2046 (1999); NRDC v. EPA, 937 F.2d 641,
643-46 (D.C. Cr. 1991); «cf. International Bhd. of Teansters
v. United States, 735 F.2d 1525, 1528-29 (D.C. Cr. 1984)
(construi ng mandate to adopt "reasonable requirenments” for
safety as all owi ng consideration of cost).

In NRDC we considered s 112 of the Cean Air Act,
requiring EPA to set an air quality standard for hazardous
pollutants with an "anple margin of safety" to protect the
public health. W held that this phrase did not preclude a
consi deration of costs. 824 F.2d at 1155, 1163. |In Ceorge E
Warren Corp. we acknow edged that the statutory schene for
the refornul ated gasol i ne program had the "overall goal" of
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inmproving air quality and "reducing air pollution.”™ 159 F. 3d
at 622. But because there was nothing "in the text or
structure of the statute to indicate that the Congress intend-
ed to preclude the EPA fromconsidering the effects a

proposed rul e m ght have upon the price and supply of
gasoline,” id. at 623, we found no such preclusion even though
the provision at issue contained no allusion whatever to such
effects. Simlarly, in Gand Canyon Air Tour the statute
required the FAA to devise a plan for "substantial restoration
of the natural quiet" in the Grand Canyon area, but we found
nothing inpernmissible in the FAA's consideration of costs to
the air tourismindustry in deciding how "substantial" that
restoration nust be. 154 F.3d at 475. 1In NRDC v. EPA we
consi dered whet her EPA perm ssibly used cost-benefit analy-
sis in refusing to classify a particular polluting source as

"major." The petitioners argued that cost considerations

were precluded, and we stated: "[While the statutory | an-
guage and |l egislative history do not bar petitioners' construc-
tion, they provide little support and no necessity for it." 937

F.2d at 645. W affirmed EPA's use of cost-benefit analysis.

These cases are unexceptional in their general view that
precl usi on of cost consideration requires a rather express
congressional direction. See Edward W Warren & Gary E
Mar chant, "More Good Than Harmf: A First Principle for
Envi ronnent al Agenci es and Reviewi ng Courts, 20 Ecol ogy
L.Q 379, 421 (1993) ("The need to conpare benefits and costs
has long played a role in judicial review of agency actions
regul ating health and safety risks."); Cass R Sunstein, Inter-
preting Statutes in the Regulatory State, 103 Harv. L. Rev.

405, 487 (1989) (suggesting an "interpretive principle" drawn
fromcase law, including NRDC v. EPA, 824 F.2d 1146, that
reviewing courts will read statutes as authorizing regul ati ons
with benefits at |east "roughly comrensurate with their costs,
unless there is a clear legislative statenent to the contrary").
Three of the cases, noreover--the two NRDC cases and

Grand Canyon--, involve statutory |anguage with just the

sanme structure as here. A mandate directed to sone envi -
ronmental benefit is phrased in general quantitative terns
("ampl e margin of safety,"” "substantial restoration,” and "ma-
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jor™), and contains not a word alluding to non-health trade-
offs; in each case we found that in making its judgnments of
degree the agency was free to consider the costs of denand-
i ng higher |evels of environnental benefit. So too here.

Petitioners point to no evidence of the requisite "clear
congressional intent to preclude consideration of cost."
NRDC, 824 F.2d at 1163. The text, we have al ready seen
wor ks no such preclusion. As for the statutory structure,
petitioners willingly concede that costs may be consi dered
under s 110(k)(5) in determ ning the adequacy of a state plan
Wy woul d a Congress intent on precluding cost consider-
ations allow such an escape hatch? The petitioners cite no
| egi sl ative history suggesting that cost considerations should
be barred.

In sum there is nothing in the text, structure, or history of
s 110(a)(2) (D) that bars EPA from considering cost inits
application.

3. Uni form Control s

As we have seen, EPA required that all of the covered
jurisdictions, regardless of amount of contribution, reduce
their NOx by an ampbunt achievable with "highly cost-effective
controls.” Petitioners claimthat EPA s uniformcontrol
strategy is irrational in tw distinct ways. First, they ob-
serve that where two states differ considerably in the anmpunt
of their respective NOx contributions to downw nd nonattai n-
nment, under the EPA rule even the snall contributors nust
make reductions equivalent to those achievable by highly
cost-effective neasures. This of course flows ineluctably
fromthe EPA's decision to draw the "significant contri bu-
tion" line on a basis of cost differentials. Qur upholding of
that decision logically entails upholding this consequence.

The second objection is that because of distance and the
vagaries of pollutant mgration and ozone formation, a nole-
cule of NOx emtted in Indiana (for exanple) may cause far
| ess adverse health inpact than a nmolecule enmitted in eastern
Pennsyl vani a. EPA acknow edges that "[s]ources that are
closer to the nonattai nment area tend to have nuch | arger
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effects on air quality than sources that are far away." 63
Fed. Reg. at 25,919. While EPA' s cost-effectiveness standard
and em ssions trading seemto nean that EPA will secure the
resulting aggregate NOx reduction at roughly the | onest
possi bl e cost, they do not necessarily nmean that it will have
secured the resulting aggregate health benefits at the | owest
cost. Petitioners ask, in effect, why EPA did not, by one
means or another (e.g., in the em ssions trading system

make reductions from sources near the nonattai nnent areas

(or otherw se nore damagi ng, nolecule for nolecule) nore

val uabl e than ones from di stant sources?

EPA consi dered this approach, nodeling the efficacy of
regional alternatives conpared to its uniformstrategy. See
Final Rule, 63 Fed. Reg. at 57,423. Its researchers found
t hat non-uni formregi onal approaches by conpari son did not
"provide either a significant inprovenent in air quality or a
substantial reduction in cost."” 1d. The conplaining states
offer no material critique of EPA s nethodol ogy in reaching
this answer, which in fact sone independent investigators
have confirmed. See Krupnick & Anderson, A Dl ema
Downwi nd, 137 Resources for the Future 5, 6 (1999) ("[Even
wi th] spatial differences, when viewed across the entire study
regi on, RFF concluded that there was no clear benefit to an
exposur e-based tradi ng system conpared with sinple ton-
for-ton NOx trading. Public health benefits would be approx-
imately the sanme, and there would be no significant difference
in costs to the utilities."). W have no basis to upset EPA' s
j udgrent .

4. Nondel egati on

In their opening brief and nore promnently in their reply
brief, state petitioners argue that EPA has not determ ned
"significant contribution"” based on any intelligible principles.
Petitioners rely heavily on our decision in American Truck-
ing Ass'ns, Inc. v. EPA 175 F.3d 1027, reh'g granted in part,
den'd in part 195 F.3d 4 (D.C. Cr. 1999), essentially arguing
t hat not hi ng about EPA' s anal ysis expl ai ns how much of a
NOx contribution was too nuch (i.e., worthy of a SIP call).
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We nust recogni ze here that EPA' s cost-effectiveness cri-
terion is a radically inconplete |ine-drawi ng device. EPA has
effectively ruled that each affected state nust get down to the
NOx enmissions levels that would prevail if it renoved all NOx
em ssions costing $2000/ton or less to renove. This satisfies
its "cost-effectiveness” criterion because (if states also seek to
m ni mze costs subject to the EPA's constraint) only these
relatively |l owcost tons will be renoved. But while EPA
indicates that it rested the $2000/ton figure on "NOx enis-
sions controls that are avail able and of conparable cost to
other recently undertaken or planned NOx neasures,"” Fina
Rul e, 63 Fed. Reg. at 57,400, it neither rests that benchmark
on anything in the | anguage or function of s 110(a)(2)(D)(i)(I),
nor ot herw se explains why the resulting cut-off point repre-
sents the right degree of "cost-effectiveness"” (i.e., why "high-
ly cost-effective" should be at that "height"). Accordingly, we
must read EPA as havi ng understood that its selection of the
cut-of f point was essentially unbounded.

But petitioners have ignored a limt to the nondel egation
doctrine that we relied on in American Trucki ng and even
nore enphatically in its inmmedi ate precursor, Internationa
Uni on, UAWv. OSHA ("Lockout/Tagout 1"), 938 F.2d 1310
(D.C. Cr. 1991). There we noted that the scope of the
agency's "clai ned power to roanf was "imense, enconpass-
ing all American enterprise.” 1d. at 1317. (Quoting verbatim
fromSynar v. United States, 626 F. Supp. 1374, 1383 (D.D.C
1986) (three-judge panel), aff'd sub nom Bowsher v. Synar
478 U S. 714 (1986), we said, "When the scope increases to
i mense proportions, as in [A L.A Schecter Poultry Corp. v.
United States, 295 U.S. 495 (1935)], the standards nust be
correspondi ngly nore precise." Lockout/Tagout |, 938 F.2d
at 1317. W noted that a mass of cases in courts had upheld
del egations of effectively standardl ess discretion, and distin-
gui shed them precisely on the ground of the narrower scope
wi t hi n whi ch the agenci es coul d depl oy that discretion. Id.
Ameri can Trucki ng, perhaps too succinctly for petitioners to
notice, incorporated the Lockout/Tagout | discussion of the
point. American Trucking, 175 F.3d at 1037.
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Nom nal |y, of course, s 110(a)(2)(D)(i)(l) enconpasses "al
American enterprise.” But as a practical matter EPA nust
make a nunmber of threshold determ nations that in practice
appear to have confined the statute to a nodest role. Before
assessing "significance," EPA nust find (1) emi ssions activity
within a state; (2) show with nodeling or other evidence that
such em ssions are mgrating into other states; and (3) show
that the em ssions are contributing to nonattai nnent. W do
not mean to mnimze the scope of EPA's action in the
present case. Nearly half of the nation is affected and
control costs will be substantial. And it may ultimately prove
that the dam constituted by these criteria will burst, subject-
ing "all Anerican industry" to EPA's s 110(a)(2)(D)(i)(l) dis-
cretion. But in practice, so far, these threshold criteria
appear to have so limted EPA's activity under the section as
to make the rule in question here the sol e exanpl e of
s 110(a)(2)(D) (i) (1) rul emaki ng. Accordingly, the grounds on
whi ch we remanded in Lockout-Tagout | and Anerican
Trucking for confining agency constructions are absent here.

I1. Inclusion of Specific States
A W sconsin

W sconsin industry petitioners separately challenge Ws-
consin's inclusion in the SIP call. The Wsconsin petitioners
argue that the em ssions fromthe state do not contribute
significantly to nonattainment in any other state. Section
110(a)(2) (D) (i) (1) requires that a state "contribute significantly
to nonattainment in ... any other State" in order to be
included in the challenged SIP call. 42 U S.C
s 7410(a)(2) (D) (i) (1) (enphasis added). As explai ned bel ow,
EPA erroneously included Wsconsin in the SIP call because
EPA failed to explain how Wsconsin contributes to nonattain-
ment in any other state.

EPA contends that Wsconsin contributes significantly to
ot her states' nonattai nment because the state significantly
contri butes ozone over the Lake M chigan region. Despite
EPA' s Lake M chi gan concerns, the agency does not show on
the record that Wsconsin's ozone contribution affects any
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onshore state nonattai nment. At oral argunent, counsel for
EPA conceded that "[t]he part that's mssing [fromthe
record] is a thorough explanation to support our nodeling
data and things of that nature between the Lake M chi gan

receptor area and the onshore states.” Oal Arg. Tr. at 107.
VWhen asked for nore, counsel could only respond that "the

best evidence ... is sinply the narrative statenents in the
[final rule's] preanbles.... There's nothing else there.” 1d.

Because EPA conceded at oral argunent that it has no record
evidence directly linking Wsconsin's ozone contribution over
Lake M chigan to nonattai nment in any state and because

EPA must "denonstrate[ ] a reasonabl e connection between

the facts on the record and its decision"” made pursuant to its
statutory authority, Ethyl Corp. v. EPA, 51 F.3d 1053, 1064
(D.C. Cr. 1995), we hold that EPA acted unlawful |y by
including Wsconsin in a SIP call Iimted by statute to states
contributing significantly to nonattai nment in any other state
and therefore set aside Wsconsin's inclusion in the SIP call
See 5 US.C s 706(2)(A, (O (1994) ("The review ng court
shall ... hold unlawful and set aside agency action ... found
to be ... arbitrary, capricious, an abuse of discretion, or

ot herwi se not accordance with law [or] in excess of statutory
jurisdiction, authority, or limtations, or short of statutory
right.").

B. M ssouri and Georgia

M ssouri and Georgia were on the geographical perineter
of EPA's SIP call. No state west of M ssouri was included,
nor were the two states directly to its north (lowa and
M nnesota) and south (Arkansas). Georgia was a bit nore in
the thick of things, surrounded on three sides by included
st at es-- Al abama, Tennessee, North Carolina, and South Car-
olina; but the southern portion of Georgia borders the ex-
cluded state of Florida. Industrial petitioners within M s-
souri and Ceorgi a chall enge EPA's decision to cal cul ate NOx
budgets for these two states based on the entirety of NOx
em ssions in each state. Petitioners argue that there is
record support only for the proposition that em ssions from
roughly speaking, the eastern half of Mssouri and the north-
ern two-thirds of Georgia "contribute" to downwi nd concen-
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trations; accordingly, they say, the NOx budgets for M ssouri
and Georgi a should be based solely on those em ssions.

We nust here explain how EPA cal cul at ed NOx budget s.
It projected the total anpbunt of NOx em ssions that sources in
a state would emt in the year 2007, in |light of expected
growm h and other controls required by the CAA. EPA then
projected total NOx em ssions if "highly cost-effective con-
trols" were inplemented. The resulting calcul ati on becane
the state's NOx budget, with the difference between the base
case and the controlled case being the "significant” contribu-
tion discussed above. obviously a state's NOx budget wll
vary dependi ng on whet her EPA considers all of the NOx
em ssions in the state, or instead considers only enissions
| ocated in a smaller portion of the state (assunm ng em ssions
are di spersed throughout the state, which is the case here
and w t hout which the issue would be inmaterial, as nonexis-
tent em ssions need not be controlled). For Mssouri and
Ceorgia, as for all other included states, NOx budgets were
calcul ated using all NOx em ssions in the state.

The chal l enge basically stens fromthe character of
OTAG s nodeling, and its resulting recomrendati ons to EPA.
OTAG s ozone transport nodel used grids drawn across nost
of the eastern half of the United States. The first grid was
the nost precise, with grid cells of 12 kilonmeters squared (244

square kiloneters)--the "fine grid." A second grid extended
beyond the perineter of the fine grid and had cells of 36
kil ometers squared resolution--the "coarse grid." For a

variety of reasons to be discussed shortly, the fine grid did
not track state boundaries, and M ssouri and Georgia were
anong several states that were split between the fine and
coarse grids. OTAG then ran nodeling for both grids, but in
the final analysis did not find em ssions fromthe coarse grid
wort hy of special concern. OTAG s executive sunmary stat-

ed: "[T]he focus on ozone air quality inpacts in the fine grid
rai sed questions about the need for controls in the coarse
grid. The recommendati ons adopted by the Policy G oup
recogni ze that the OTAG anal yses denonstrated that trans-

port inpacts of the coarse grid areas on the fine grid are

m ni mal and therefore, do not include the coarse grid areas
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for recommended control neasures other than those that
woul d be applied nationally." Petitioners argue that EPA
shoul d base NOx budgets for M ssouri and Ceorgia only on
portions of these states within the fine grid.

EPA offers three reasons for including the entire states of
M ssouri and Ceorgi a:

(1) The division of individual States by OTAG was based,
in part, on conputational [imtations in OTAG s nodel i ng
anal yses; (2) the additional upwi nd em ssions fromfull,
as opposed to partial, States would provide additional
benefit to downwi nd nonattai nment areas; and, (3) State-
wi de em ssions budgets create fewer administrative diffi-
culties than a partial -State budget.

Final Rule, 63 Fed. Reg. at 57,424. W review deferentially,
searching for the reasonabl eness of EPA s action, Appal a-

chi an Power, 135 F.3d at 802, whether that be EPA' s inter-
pretation of the statute, see Chevron, 467 U. S. at 842-43, or
EPA' s explanation for its policy choice, see Mdtor Vehicle
Mrs. Ass'n v. State Farm Mutual Auto. Ins. Co., 463 U. S

29, 43 (1983). The two inquiries can and do overlap. See
Ani mal Legal Defense Fund v. dickman, No. 97-5009, slip

op. at 9 (D.C. Cr. Feb. 1, 2000).

On its face the statute neither mandates nor prohibits an
all-or-nothing statew de perspective. It directs EPA to nake
sure that SIPs (which of course are state plans) adequately
prohi bit "any source or other type of enmissions activity within
the State fromemtting" in excess of the substantive linmt.
The critical issue is whether the targeted "source" or "em s-
sions activity" "contribute[s] significantly to nonattai nment”
in anot her state.

EPA's first argument is that the fine grid split Mssouri
and Georgia in part because of conputer limtations--every
extension of the fine grid nodeling was costly in ternms of
both conputer nmenory and data collection. Docunent No.
I1-A-14, Draft OTAG Final Report Regional and Urban
Scal e Mbdel i ng--Chapter 2, 2-7 (undated). But the OTAG
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nodel ers all ocated their scarce resources purposefully, by
reference to known air quality data, explicitly taking into
consi deration the "local e of various problemareas (as repre-
sented by urban-area nodeling donmains), and em ssions den-
sity." I1d. Thus it was no nmere techno-fortuity that the fine
grid included enough of Mssouri to include the city of St
Loui s and enough of Ceorgia to include Atlanta: both cities
are designated nonattai nment areas for ozone under the

1- hour NAAQS. See Final Rule, 63 Fed. Reg. at 57, 359.
Moreover, the fine grid portions of both states are the cl osest
to other nonattai nment areas, such as Chicago and Birm ng-

ham and generally higher ozone density.

O course the fine grid nodeling of parts of Mssouri and
Ceorgi a showed em ssions in the aggregate neeting the
EPA's threshold "contribution” criteria. Thus fine grid nod-
eling of each inits entirety would presumably al so have done
so. But that is a sinple arithnmetic necessity (a state is
necessarily conposed of its parts) and provides no reason for
EPA to ignore the very air quality factors that influenced the
design of the nodeling that did occur. OTAGitself clearly
did not think those factors magically lost their force, for it
recommended agai nst controlling the runp areas. And EPA
itself acknow edged part of the reason this should be so when
it observed, "Sources that are closer to the nonattai nment
area tend to have much larger effects on air quality than
sources that are far away." 63 Fed. Reg. at 25,919. I ndeed,
even if the |line between areas for which there was evidence
and ones for which there was none were expl ai ned solely by
fortuity, EPA would still be required to act upon the evidence
that was generated. See Chem cal Mnufacturers Ass'n v.
EPA, 859 F.2d 977, 989 (D.C. Cir. 1988) (holding that EPA
must consider "all the evidence--including the industry evi-
dence") .

This | eads us to EPA defenses ot her than nodel i ng design
The first is that "the larger the geographic area that is
controlled, the greater the downw nd benefits."” Final Rule,
63 Fed. Reg. at 57,424. This reason can only stand if the
em ssions at issue contribute significantly to nonattainnent in
anot her state. OTAG concluded they did not. 1d. EPA
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clains that its state-specific nodeling, which suppl emented
OTAG s nore regional nodeling, supports including the

coarse grid areas. See id. Yet EPA s explanation and

techni que make clear that emissions fromthe fine grid areas

may have been the sol e source of the finding. Indeed, EPA

says as much: "[I]f emissions frompart of a State contribute
significantly to downw nd nonattai nnent or maintenance

probl ens, em ssions fromthe entire State contribute signifi-
cantly to downwi nd nonattai nnent or maintenance problens."

Id. This of course is also true as a matter of logic (a state is
the sumof its parts). But it is conpletely consistent with the
runp portion being i nnocent of downw nd effect, and thus is
scarcely a reason for ruling that significant contributions
froma border city should rope in the entire state.

Aware of this problem EPA sinply throws the burden of
persuasi on onto the states. "[T]here is no peculiar mneteoro-
| ogi cal phenonenon that would indicate that em ssions from
some portion of [each of the affected states] would not inpact

downwi nd nonattai nment or maintenance problems.” 1d. In
addition, "the atnosphere is constantly in notion and has no
[imtations at geo-political boundaries.” 1d. |If this is "evi-
dence" of contribution, it proves too nuch. [If the sinple

proposition that the prevailing westerlies carry pollutants
eastward were enough, EPA could, on the basis of a plant in
Pennsyl vani a, use s 110(a)(2)(D)(i)(l) to control all NOx ems-
sions east of the Rocky Muntains. Wile we uphold EPA s
determ nation that a "significant” contribution is a cost-
effectively controllable contribution, EPA nust first establish
that there is a nmeasurable contribution. Interstate contribu-
tions cannot be assumed out of thin air.

In the end adm nistrative convenience is EPA's only rea
defense for basing NOx budgets on the entirety of a state's
em ssions. There seemto be two species of this argunent.
First, EPA seens to claimthat it is just easier to calculate a
NOx budget based on all the em ssions in the state instead of
only a portion of such em ssions. EPA provides no expl ana-
tion of why this is so, and it seens dubious. Wthin a state
are counties, air quality control regions, and for sone unfor-
tunate states, nonattainment areas. EPA also has em ssions
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data on specific sources, sone of which may be suscepti bl e of
"highly cost-effective controls,” and others of which may not
be. See, e.g., Emissions Data For Power Plants,

<www. epa. gov/ aci drai n/ em ssi ons> (visited January 26,

2000). Wthout data from such state subdivisions and specific
sources, EPA could never have perfornmed nodeling or even

set a statew de budget. EPA has not expl ai ned how cal cul a-
tion of a budget for sources in only half of the state would be
any nore onerous than for all sources in the state. Unless it
is relying on data that exist only for the state as a whol e,
calculation seens on its face easier for a half than for a whole.

EPA offers a second administrative problem |If the con-
cern for not allowing s 110(a)(2)(D)(i)(l) to enconmpass un-
proven areas conpels an insistence on proof of contribution
fromever snaller geographic subdivisions, any area's specific
contribution may appear insubstantial, even though collective-
ly there are significant contributions. In other words, unlike
bol ogna, which remai ns bol ogna no matter how thin you slice
it, significant contribution may disappear if emi ssions activity
is sliced too thinly.

VWile this argument was stressed on appeal, it is nowhere
to be found in the proposed or final rule, except insofar as it
may have | urked behind the vague invocation of "adm nistra-
tive difficulties." See Final Rule, 63 Fed. Reg. at 57,424,
Proposed Rule, 62 Fed. Reg. at 60,342. As a result it is quite
undevel oped. But it appears to be based on a distortion of
the clainms of Mssouri and Georgia. They are not asserting a
right to bol ogna tactics, to slice down the unit of neasure-
ment to a point of insignificance. Al they are claimng is that
where the data--cal cul ated under EPA' s supervision--incul -
pate part of a state and not another, EPA should honor the
resulting findings.

Such a proposition would of course | eave EPA free to sel ect
states as the unit of neasurenent. |In turn, states (or the
areas of states that believed thenselves innocent of material
contributions, or sources |located therein), mght respond by
of fering finer-grained conputations. Such a process seens
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nore |ike a healthy search for truth than the collapse into
infinite regress that EPA clains to fear

EPA al so points to state flexibility: "Since each State has
the flexibility to determ ne which sources to control in order
to neet the budget, a State can structure its control strategy
to require fewer reductions in certain portions of the State
and greater controls in other areas." Final Rule, 63 Fed.
Reg. at 57,424. This theory presents at least two difficulties.
First, it overlooks the fact that state budgets not only encom
pass the whol e state but are calcul ated on the basis of
hypot hesi zed cut backs from areas that have not been shown
to have made significant contributions. Thus the "flexibility"
conmes at the cost of a burden that is heavier in the aggregate,
where the added wei ght acconpli shes no purpose relevant to
s 110(a)(2)(D)(i)(l1). Second, a state's use of flexibility to
pursue a purely in-state set of tradeoffs between cost and
benefit (and thus unrelated to the goals of s 110(a)(2)(D(i)(1))
may actual ly di m nish the cutbacks in areas that are making
a contribution to other states' nonattainnment.

Thus nowhere has EPA reasonably expl ai ned why NOx
budget s based on every state source are the best stopping
point with respect to states on the perineter of the ozone
probl em

Therefore we vacate EPA's final rule with respect to
M ssouri and Georgia and remand to the agency for reconsid-
eration in light of this opinion.

C. Sout h Carolina

Petitioner Santee Cooper chall enges South Carolina' s inclu-
sion in the SIP call by alleging that the state's downw nd
ozone nonattai nment inpact is "mnuscule” and therefore not
significant. W will hold unlawful EPA s decision to include
South Carolina in the SIP call if we find EPA s decision
"arbitrary, capricious, an abuse of discretion, or otherw se not
accordance with law." 5 U S.C. s 706(2)(A). In order for
EPA' s decision to include South Carolina in the SIP call to
survive review, the agency nust "denonstrate[ ] a reasonable
connection between the facts on the record and its decision,”
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Et hyl Corp., 51 F.3d at 1064. W conclude that the record
supports EPA's decision to include the state as a significant
contributor to downw nd nonattai nnent. See Proposed Rul e,

62 Fed. Reg. at 60, 337-339. EPA considered the anal yses
submtted by the objecting petitioner but disagreed with the
petitioner's conclusions as drawn fromthe rel evant infornma-
tion. Specifically, EPA conducted additional nodeling and
interpreted the data in context and found that South Carolina
significantly contributed to ozone nonattai nment. See id.
Final Rule, 63 Fed. Reg. at 57, 394-396.

For exanple, under the 1-hour standard, the UAMYV zero-
out nodeling results indicated that South Carolina had a high
maxi mum contri bution (16 ppb) and a hi gh frequency of
contribution (at least 2 ppb to 15% of the exceedences and at
| east 10 ppb to 5% of the exceedences) to Atlanta. See
Ofice of Air and Radiation, U S. Environmental Protection
Agency, Doc. No. VI-B-11, Air Quality Modeling Techni cal
Support Docunent for the NOx SIP Call G5, H2 (1998).

The CAMk nodeling results were conparable (25 ppb naxi -

mum contribution and a frequency of at least 2 ppb to 30% of

t he exceedences). See id. at G5, G6. Anong the upw nd
states, only Al abama had a hi gher maxi mnum contri bution

See id. at Apps. G & H Moreover, South Carolina's contribu-
tion to 1-hour nonattainnent in Atlanta was no nore "insig-
nificant™ than many of the other |inkages that were found to
be significant (e.g., Indiana s contribution to New York Cty).
See id. at C 13, H 16.

In contrast, the petitioner seeks to show that the data,
when viewed in isolation, makes South Carolina' s contribution
appear insignificant. 1In the end, we reject the challenge
made on behal f of South Carolina because the petitioner
attacks, not so nmuch the accuracy of EPA' s data, but rather
EPA' s reasonabl e anal ysis and application of the data.

I1l. Federalismand Regulatory Flexibility Act
A NOx Budget s

Bui | di ng on OTAG s work, EPA ordered the chall enged
SIP call under the authority of section 110(k)(5) in order to
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address significant contribution to 1-hour ozone nonattai n-
ment as described under section 110(a)(2)(D).5 1In fashioning
the SIP call, EPA focused on OTAG s determ nation that
"[r]egional NOx em ssions reductions are effective in produc-
i ng ozone benefits." Proposed Rule, 62 Fed. Reg. 60,318, at
60, 320. EPA al so took into consideration OTAG s concl usi on
that while NOx controls are effective in addressing regi ona
ozone problens, VOC controls are nost effective locally and
are nost advantageous to urban nonattai nment areas. See

i d. Because OTAG concluded that NOx reductions provide the
key to addressing regi onal ozone problens, EPA's SIP cal

addr esses regi onal ozone nonattai nment through NOx em s-

sions "budgets" established by the agency for each covered
state. The budgets represent the anount of all owabl e NOx

em ssions remaining after a covered state prohibits the NOx
anount contributing significantly to downw nd nonattai nment .
See Final Rule, 63 Fed. Reg. 57,356, at 57,368. Wiile EPA

cal cul ated the budgets using highly cost-effective em ssion
controls, the agency allows the states to choose the control
nmeasures necessary to bring their em ssions w thin the bud-
get requirenments. See id. at 57,377; id. at 57,400. Under
EPA' s budget plan, a state "may choose from a broader nenu

of cost-effective, reasonable alternatives" including alterna-
tives that "may even be nore advantageous in |light of |oca
concerns."” 1d. at 57,369-370. |In fact, EPA has stated that
the states have "full discretion in selecting the controls, so
that [the states] may choose any set of controls that woul d
assure achi evenent of the budget." 1d. at 57,378. |In addi-
tion, each state has the option of adopting an interstate
trading programthat allows it to purchase NOx "al |l owances”
from sources that have elected to over-control. Id. at 57, 430.
The SIP call also gives the states the option in sone circum
stances to use "banked" allowances (i.e. allowances from prior
years) to conply with emissions Iimts. See id.

Petitioners assert that EPA's NOx budget program i nper-
m ssibly intrudes on the statutory right of the states to

5 As noted above, we will not address the 8-hour portion of
SIP call.
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fashion their SIP submissions in the first instance. In sup-
port of this position, the petitioners primarily rely on our

decision in Virginia v. EPA 108 F.3d 1397 (D.C. Cr.),

nodi fied on other grounds, 116 F.3d 499 (D.C. G r. 1997),
where we held that EPA may not use a section 110(k)(5) SIP
call to order states to adopt a particul ar approach to achiev-
ing the SIP requirements listed in section 110. Under the
rule at issue in Virginia, EPA required states to adopt
California's vehicle em ssion programand in effect set the
nunerical emi ssions limtations and nandated the nmeans for
the states to achi eve the necessary em ssions reductions.
That case involved an EPA rule that required several states
to reduce ozone precursors by a particul ar programand only
all owed states to inplenment a nore stringent programas an
alternative or substitute. W held that EPA s approach
exceeded its authority under section 110 because each state
retains the authority to determne in the first instance the
necessary and appropriate control neasures needed to satisfy
section 110's standards. See id. at 1407-09 (citing Train v.
NRDC, 421 U.S. 60, 78-79 (1975)).

Qur holding in Virginia was mandat ed by the Suprene
Court's decision in Train v. NRDC, 421 U.S. 60 (1975).
Train involved a challenge to Georgia's procedures for revis-
i ng source-specific emssion linmts adopted in a SIP. See id.
at 68-71. The Train Court held that states have the au-
thority under the CAAto initially propose specific em ssion
l[imtations. See id. at 79. The Court defined "emission |im
itations"” as "regul ations of the conposition of substances
emtted into the anbient air fromsuch sources as power
pl ants, service stations, and the Iike. They are the specific
rules to which operators of pollution sources are subject,
and which if enforced should result in anbient air which
nmeets the national standards.” 1d. at 78 (enphasis added).
The Court further held that EPA has only "a secondary role
in the process of determ ning and enforcing the specific,
source-by-source emssion limtations.” 1d. at 79 (enphasis
added). The Train decision and subsequent precedent nake
clear that section 110 left to the states "the power to [initial-
l'y] determ ne which sources woul d be burdened by regul a-
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tion and to what extent." Union Elec. Co. v. EPA 427 U. S
246, 269 (1976) (enmphasis added); «cf. Virginia, 108 F.3d at
1399, 1401, 1408 (involving a source-specific progran); Riv-
erside Cenent Co. v. Thomas, 843 F.2d 1246, 1247-48 (9th

Cir. 1988) (citing Train and noting EPA's secondary role in
enforci ng source-by-source enmssions limtations). As we

el aborated in Virginia, "the Suprene Court decided ... that
[section 110] did not confer upon EPA the authority to
condition approval of [a state's] inplementation plan ... on
the state's adoption of a specific control neasure." Virgi-

nia, 108 F.3d at 1408. For the reasons set forth bel ow, we
concl ude that the NOx budgets do not fall within the real m
of inpermssible SIP call regulation as defined in Virginia
and Train.

Gven the Train and Virginia precedent, the validity of the
NOx budget program underlying the SIP call depends in part
on whether the programin effect constitutes an EPA-i nposed
control measure or enmission limtation triggering the Train-
Virginia federalismbar: in other words, on whether the
program constitutes an inperm ssible source-specific nmeans
rather than a perm ssible end goal. However, the programs
validity al so depends on whet her EPA' s budgets allow the
covered states real choice with regard to the control neasure
options available to themto neet the budget requirenents.

Section 110(a)(2)(D) requires SIPs to contain adequate
provi sions prohibiting em ssions from"any source or other
type of emissions activity within the State" that "contribute
significantly" to NAAQS nonattai nment in another state.

Here, EPA mandates that 22 states and the District of

Col unbi a i npl enent section 110(a)(2)(D) using its NOx bud-
get system In essence, the NOx budget in question is an
EPA mandate prohibiting NOx em ssions in the 23 jurisdic-
tions from exceedi ng a tonnage specific to that jurisdiction
See 63 Fed. Reg. 57,356 at 57,491-493 (1998). O concern to
petitioners, the budget rule prohibits states from seeking
conpliance, in whole or part, by controlling VOC em ssions
even though VOCs as well as NOx em ssions contribute to
ozone problens. See, e.g., id. at 57,359; see also 40 CF. R
s 52.31(b)(7) (1998) (defining ozone precursors).
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Yet, the budget plan's defining aspects do not necessarily
cause the programto conflict with the limting principles
contained in Train and Virginia. Analyzing the budget rule
together with the rel evant precedent, we hold that based on
section 110's silence, EPA reasonably interpreted section 110
as providing it with the authority to determne a state's N
significant contribution | evel and agree with EPA that the
NOx budget plan does no nore than project whether states
have reduced em ssions sufficiently to mtigate interstate
transport. See 63 Fed. Reg. at 57, 368.

Under section 110, EPA nust "approve a [SIP] submtta
as a whole if it neets all of the applicable requirenments of
[the Act]." 42 U S.C. s 7410(k)(3). While the states have
considerable latitude in fashioning SIPs, the CAA "nonet he-
| ess subject[s] the States to strict mninumconpliance re-
qui rement s" and gives EPA the authority to determ ne a
state's conpliance with the requirenents. Union Elec. Co.
427 U S. at 256-57 (referring to the requirenments contai ned
inthe statute). Gven EPA's authority to ensure that submt-
ted Sl Ps adequately prohibit significantly contributing em s-
sions, EPA permissibly relied on its general rul emaking
authority to prospectively informthe states of EPA's signifi-
cance determni nations.

Mor eover, EPA does not tell the states how to achieve SIP
conpliance. Rather, EPA |ooks to section 110(a)(2)(D) and
merely provides the |levels to be achieved by state-determ ned
conpl i ance mechani snms. Specifically, EPA set NOx reduction
| evel s based, in part, on assunptions about reductions obtain-
abl e through highly cost-effective controls. See Final Rule,
63 Fed. Reg. at 57,426. However, EPA nade cl ear that
states do not have to adopt the control schene that EPA
assuned for budget-setting purposes. See id. at 57,369-370.
States can choose froma nyriad of reasonably cost-effective
options to achi eve the assigned reduction levels. See, e.g., id.
at 57,438 (noting possibilities with regard to nobile sources);
id. at 57, 378 (noting possibilities with regard to stationary
sources); id. at 57,416. \Wile EPA bases the budgets here
on "highly cost-effective" control neasures, the states remain
free to i npl ement other "cost-effective" or "reasonably cost-
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ef fective" measures in place of the ones identified by EPA

See id. at 57,378; 63 Fed. Reg. 60,318 at 60,328 (1997) (noting
that "one State may choose to primarily achieve em ssions
reductions fromstationary sources while another State may

focus on em ssions reductions fromthe nobile source sec-

tor"). More inportantly, EPA went so far as to give the

states "full discretion in selecting ... controls,” 63 Fed. Reg.
at 57,378, thereby allowing states to attain their budgets by

i mposi ng even quite unreasonable, very cost-ineffective con-

trols. In Virginia, we did not bar EPA frompermtting
nmore costly alternatives but rather alternatives states would
consi der "unreasonable or inpracticable.” Here, EPA ac-

commodat es Virginia' s mandate by all ow ng reasonabl e con-

trol alternatives and allow ng states to focus reduction efforts
based on | ocal needs or preferences. See 63 Fed. Reg. at

57,369; id. at 57,399-405; 62 Fed. Reg. at 60,328. Thus, rea
choice exists for the covered states.

Regardi ng EPA' s decision not to rely on VOC reducti ons,
EPA reasonably concl uded that |ong-range ozone transport
can only be addressed adequately through NOx reductions.
Petitioners' reliance and enphasis on VOC reductions in lieu
of NOx reductions ignores the scientific basis for EPA's rule.
OTAG and EPA concl uded that VOC controls woul d not
effectively address interstate ozone transport. Furthernore,
states can cure any NOx reduction "di sbenefits”™ with corre-
spondi ng optional VOC controls. See 62 Fed Reg. at 60, 344-
345; 63 Fed. Reg. at 57,425. Thus, the SIP call cannot be
i nval i dated nerely because EPA reasonably chose not to
regul ate VQCCs.

In sum we conclude that EPA's NOx budget program
reasonably establishes reduction |levels and | eaves the control
nmeasure sel ection decision to the states. In addition, unlike
the rule invalidated in Virginia, states inplenmenting alterna-
tive control measures will not be penalized with nore strin-
gent em ssions targets. Since the chall enged budget pro-
gram does not mandate a "specific, source-by-source em ssion
[imtation[ ]," the NOx budget plan does not run afoul of
Train or Virginia.

Page 39 of 56
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B. Regul atory Flexibility Act

The Regul atory Flexibility Act ("RFA"), 5 U S.C. ss 601-
612, as anended in 1996 by the Small Busi ness Regul atory
Enf or cenent Fairness Act ("SBREFA'), Pub. L. No.
114-121, Title Il, 110 Stat. 847, 857-74, ss 201-253 (codified
at 5 U S C ss 601-612 (1994 & Supp. Il 1996)), requires an
agency, when proposing a rule for notice and comment, to
"prepare and make avail able for public conment an initial
regulatory flexibility analysis.... [that] describe[s] the im
pact of the proposed rule on small entities,” 5 U S. C s 603(a),
i ncluding small businesses, small organi zations, and snal
governnmental jurisdictions. See id. s 601(6). In addition,
when pronul gating a final rule, an agency nust "prepare a
final regulatory flexibility anal ysis" that describes, anong
other things, "a summary of the significant issues raised by
the public coments in response to the initial regul atory
flexibility analysis, a summary of the assessnent of the
agency of such issues,” and "the steps the agency has taken
to mnimze the significant econom c inpact on small entities.”
Id. s 604(a).

However, these analyses are not required if the agency

"certifies that the rule will not, if pronul gated, have a signifi-
cant econom c inpact on a substantial nunmber of small enti-
ties." 1d. s 605(b). In the instant case, EPA certified that

t he proposed and final rule will not have a significant econom
ic inmpact on a substantial nunmber of small entities and,
accordingly, did not performany regulatory flexibility analy-
sis. See Final Rule, 63 Fed. Reg. at 57,478; Proposed Rul e,
62 Fed. Reg. at 60,375. RFA petitioners contend that EPA's
certification was inproper and in violation of the RFA. W

di sagr ee.

The court has consistently held that the RFA i nposes "no
obligation to conduct a small entity inpact analysis of effects
on entities which it does not regulate.” NMtor & Equip.

Mrs. Ass'n. v. N chols, 142 F.3d 449, 467 (D.C. Cr. 1998)
(quoting United Distribution Cos. v. FERC, 88 F.3d 1105,

1170 (D.C. Cir. 1996)); see also American Trucking, 175 F. 3d
at 1044. Therefore, the key issue in evaluating EPA' s
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s 605(b) certification is whether the NOx SIP call "regul ates”
smal |l entities.

EPA based its certification on its viewthat the NOx SIP
call "would not establish requirenents applicable to snal
entities" because "it would require States to devel op, adopt,
and subnmit SIP revisions that woul d achi eve the necessary
NOx reductions and would | eave to the States the task of
determ ning how to obtain those reductions, including which
entities to regulate.” Final Rule, 63 Fed. Reg. at 57,478. W
agree with EPA's statenent that the SIP call does not
directly regul ate individual sources of em ssions. The instant
case is thus anal ogous to Anerican Trucki ng, which upheld
EPA' s certification under s 605(b) because the revised
NAAQS at issue "regulate small entities only indirectly--that
is, insofar as they affect the planning decision of the States.™
American Trucking, 175 F.3d at 1044. Therefore, we con-
clude that EPA' s certification under s 605(b) is justified.

V. Remaining Cains
A Definition of "NOx Budget Unit"

RFA petitioners also contend that EPA arbitrarily revised
the definition of a "NOx budget unit" to bring certain snal
sources within the scope of the core group of em ssion-
produci ng sources to which the NOx Budget Trading Rule
("nodel trading rule") applies.6 This contention is meritless.

6 To assist states in neeting their budgets and to facilitate the
nost cost-effective reductions, the SIP call established a nodel rule
for interstate trading of NOx "all owances.” FEach state can choose
whet her to adopt the nodel rule, which will be adm nistered by
EPA, to adopt its own trading program or to have no trading
programat all. See Final Rule, 63 Fed. Reg. at 57, 456-58.

The core group definition is used to set the m ni mumrequire-

ments that a State would have to include in its trading rule in order
to participate in the EPA-managed multi-state tradi ng program

See id. at 57,461. EPA viewed that setting such requirenents was
necessary for controlling the adm nistrative costs of managi ng the
tradi ng program See id.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1590  Document #500811 Filed: 03/03/2000 Page 42 of 56

In the proposed rule, a "NOx budget unit" was defined as a
boiler that either serves electricity generators with a capacity
greater than 25 negawatts ("MN) or does not serve genera-
tors but has a design heat capacity of greater than 250 mllion
Btu/hr ("mmBTu/hr"). See Supplenmental Notice for the
Fi ndi ng of Significant Contribution and Rul emaki ng for Cer-
tain States in the Ozone Transport Assessment G oup Regi on
for Purposes of Reduci ng Regi onal Transport of Ozone (" Sup-
pl emental Notice of Proposed Rule"), 63 Fed. Reg. 25,902,
25,978 (1998). EPA sought comment on "the appropriat eness
of including [such] categories ..., whether the size cut-offs
shoul d be higher or |ower for these source categories, and the
appropri ateness of including other source categories in the
core group.” Id. at 25,923. 1In the final rule, EPA discussed
and revised the definition to expand the core group by
i ncluding | arge boilers--those with design heat capacity of
greater than 250 nmBtu/ hr--even if they served generators
with a capacity less than 25 MW  See Final Rule, 63 Fed
Reg. at 57,518. EPA explained that it was making this
change in order to address the concern raised in the com
ment s about excluding large boilers with high levels of em s-
sion just because they happen to serve snmall generators. See
id. at 57,461.

EPA's revision is reasonable. The only argunent that
RFA petitioners seemto have against the change is that it
contradicts EPA's statenent el sewhere that "small electrica
generators less than 25 MW... will be exenpt under the
final nodel rule.” 1d. at 57,463. It is unclear why this
statenment renders EPA's final action arbitrary. EPA s defi-
nition of a NOx budget unit and the reasons for its change are
set forth in the preanble to the final rule, and the nost that
the RFA petitioners have denonstrated is that EPA nade at
| east one statenent that was, as EPA concedes in its brief,
"incomplete in that it did not address the case of |large boilers
with small generators.”™ Such a minor oversight in the draft-
ing of the preanble to the final rule does not render the
substanti ve deci sion by EPA arbitrary.
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B. Council of Industrial Boiler Omers
1. I nt roducti on

In the rul emaki ng, EPA distinguished between electricity
generating units ("EGJs") and non-electricity generating
units ("non-EGJs"). Council of Industrial Boiler Oaners
("ABO'), a trade association whose nenbership consists of
conpani es and universities operating industrial boilers and
turbines ("industrial boilers”), which constitute one category
of non-EGUJs, challenges the NOx SIP call for being based on
the following arbitrary and capricious actions by EPA: EPA's
failure to determ ne whether non-EGJs are significant con-
tributors, EPA's flawed cost assunptions in its determ nation
of cost-effective control neasures for non-EGJs, EPA s erro-
neous cal cul ati on of non- EGQJ budgets, and EPA's arbitrary
redefinition of the term"EQJ." W agree only that EPA' s
redefinition of EGUs was arbitrary and caprici ous.

2. Significant Contribution of Industrial Boilers

CI BO chal | enges EPA' s decision to include non-EGQJ boil -
ers in the rule without having isolated non-EGUJ enissions to
determ ne whether they "significantly contribute” to the in-
terstate ozone transport probl em and whet her inplenenting
highly cost-effective em ssions reducti on nmeasures on indus-
trial boilers would aneliorate nonattainnment in downw nd
states. CIBO maintains that non-EGUJ boilers typically have
significantly shorter stacks than EGUs and that their ems-
sions, as a result, fall belowthe "m xing [ayer" that pronotes
| ong-range NOx transport. Therefore, ClBO contends, indus-
trial boilers as a group can have no inpact on |ong-range
ozone transport. However, this factual claimfails in view of
contrary evidence in the record. OTIAG s Executive Report
states as one of its major conclusions that "[b]oth el evated
(fromtall stacks) and | owlevel NOx reductions are effective.”
Executive Report at 4. EPA reiterated this finding by OTAG
in the NPRM see Proposed Rule, 62 Fed. Reg. at 60,332, it
relied on the finding, and it appears that nmenbers of ClBO
never challenged it during the coment period. Therefore,
we cannot say EPA's inclusion of non-EGJs in the group of
significantly contributing sources was arbitrary.
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3. Cost-Effectiveness Cal culation for Industrial Boilers
Control Measures

CI BO al so chal l enges EPA's conclusion that industrial boil-
ers coul d achi eve a 60% eni ssions reduction using highly
cost-effective control measures, see Final Rule, 63 Fed. Reg.
at 57,418, as based on flawed cost cal cul ations. More specifi-
cally, CBOlists the followi ng alleged problens in EPA s cost
assunpti ons:

- EPA's assunption of 10 years as the lifetime of al
control mneasures for industrial boilers, except for selective
catal ytic reduction and sel ective non-catal ytic reduction con-
trols, for which 20 years was assuned.

- EPA' s use of a 10% di scount rate, not 7% in its cost-
ef fecti veness anal ysi s.

- EPA's failure to take into account the fact that control
ef fecti veness can vary by as nmuch as 10%to 20%

- EPA's failure to take into account cost and feasibility
inplications of |oad variability and firing of nultiple fuels.

- EPA's assunption of NOx em ssion allowance costs of
$2, 000 per ton, when enission allowances trade for $5,500 to
$6, 300 per ton.

The general problemof these criticisns is that Cl BO
merely lists several itenms as problens and |abels all of them
"irrational" w thout explaining why its clainms should concern
the court. Gven that alnmpst all of CIBO s chall enges involve
technical details on which the court generally defers to the
agency's expertise, CIBOs failure to explain why the so-
called problens it identifies amount to an arbitrary and
capricious decisionmaking is fatal to its clains.7 Therefore,

7 For instance, the last itemon the list, that it is arbitrary and
capricious for EPA to assume NOx emi ssion all owance costs of
$2, 000 per ton when emnission all owances now trade for $5,500 to
$6, 300 per ton, is insufficiently explained. O course, if the firns in
the market generating entitlenent prices of $5,500 to $6, 300 per ton
were regul ated at the sane degree of stringency as EPA contem
plates for firnms expected to be burdened under the present rule, the

we reject CIBO s clains regarding EPA' s underlying cost
assunptions about industrial boilers.

4. Det erm nati on of Non- EGU Conponent of State NOx
Budget s
CI BO contends that EPA' s cal cul ation of the non-ECU
conmponent for the State NOx budget | acks adequate support
in the record and lists the followi ng as probl ens:

- Non-EQUJ i nventories had errors.

- EPA's use of Bureau of Econom c Analysis growth factor
to project 2007 enission |evels have "inherent error.”

- EPA enpl oyed "crude extrapol ations” to identify |arge
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non- EGU boi l ers.

- The "default boiler capacity file" is not in the record and
the record does not reveal how EPA mani pul ated the data

- The source of Bureau of Econom c Anal ysis growh
factors is not identified in the record, and the record does not
show how EPA mani pul ated the data

- It is unknown whet her EPA credited NOX reductions
fromfluidized-bed conbustion technol ogy.

Again, CIBO nerely presents a list of problens wthout
expl ai ning why these alleged errors render EPA s rul emaki ng
arbitrary or capricious. |In addition, CIBO nmenbers had
repeated opportunities to provide correct information for
some of these itens during the rul enaki ng process. CIBO s
poorly articul ated, blanket accusations at this |late stage con-
tribute little to inprove the quality of agency rul emaki ng;
therefore, we reject CIBO s chall enges regarding EPA' s cal -
cul ati on of NOx budgets for non-EGUs.

mar ket price would be strong evidence that conpliance woul d cost
far nore than the $2,000 per ton figure that EPA has used. No one
woul d pay $6,000 for an entitlenment to emit a ton that he could
remove at a cost of $2,000; the price of an entitlenment coul d not
exceed the marginal renoval cost. But if the prices to which C BO
poi nts arose anong firnms nore stringently regul ated, there would
be no such contradiction. ClIBO has not even endeavored to show
equi val ent stringency.

5. Definition of EGQU

Mor e persuasively, CIBO contends that EPA revised the
definition of "EQJ' wi thout adequate notice. Throughout
t he rul emaki ng, EPA defined an EGUJ as it did under the acid
rain program which excludes fromthe category of "utility
units" those cogeneration units that sell less than one-third of
their potential electrical output capacity or |ess than 25 MN
per year. See 42 U S.C. s 7651a(17)(C). However, two
mont hs after the pronul gation of the rule, EPA redefined an
EGQU as a unit that serves a "large" generator (greater than
25MN that sells electricity. CIBO contends that EPA did
not provide sufficient notice and opportunity to conmment on
this revision, especially considering that the industrial boilers
have relied on the previous definition for a nunber of years.
W agree.

EPA maintains that it provided adequate notice in the My
1998 suppl enmental notice, stating that "deregul ation of el ec-
tric utilities" neans that "it is not clear how ownership of the
electricity generating facilities will evolve." Suppl enmenta
Noti ce of Proposed Rule, 63 Fed. Reg. at 25,923. G ven that
"there is no relevant physical or technol ogical difference
between utilities and other power generators,” EPA pro-
posed, "all large electricity generating sources, regardless of
ownership," should be treated the sane. 1d. There are
several problens with EPA's response. First, it is undisput-
ed that EPA was departing fromthe definition of EGUs as
used in prior regulatory contexts, and EPA was not explicit
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about the departure fromthe prior practice until two nonths
after the rule was pronul gated. Neither the proposed rul e-
maki ng i n Novenber 1997 nor the final rule in October 1998

i ntroduced the new definition. EPA waited until the Decem
ber 1998 correction notice to announce that it will "classify as
an EQU any boiler ... that is connected to a generator
greater than 25 MA¢ from which any electricity is sold."
Correction and Clarification to the Finding of Significant
Contribution and Rul emaki ng for Purposes of Reducing Re-

gi onal Transport of Ozone ("Correction Notice to Final

Rul e"), 63 Fed. Reg. 71,220, 71,223 (1998). After the Decem
ber correction notice, EPA reopened the coment period for



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1590  Document #500811 Filed: 03/03/2000  Page 47 of 56

sixty days for comments on this and other issues. 1In EPA's
May 1999 response to the comments, EPA, for the first tine,
di scussed why the change was necessary and offered a justifi-
cation largely based on recent changes in the electric power
i ndustry. See Responses to the 2007 Basel i ne Sub-Ilnventory
Informati on and Significant Commrents for the Final NOx SIP
Call 10-12 (May 1999) ("Responses to Final Coments").

As to the staterment in the May 1998 suppl enental notice
that EPA clainms constitutes notice, this statement was given
in EPA' s discussion of how the core group of sources for the
nodel trading rule should be defined, and not in the context
of a discussion about the general distinction between EGUs
and non-EGUs for the purposes of calculating state budgets.

Cf. Small Refiner Lead Phase-Down Task Force v. EPA, 705
F.2d 506, 550 (D.C. Gr. 1983). Mdreover, EPA also explicitly
observed in the same May notice discussion about the nodel

trading rule that "[njany of the definitions ... are the sane
as those used in ... the Acid Rain Programregul ations, in
order to nmaintain consistency anong prograns.” Suppl e-

mental Notice of Proposed Rule, 63 Fed. Reg. at 25, 923.

G ven the vague and conflicting signals that EPA was send-
ing, it is an exaggeration to state that sonme general "thene"
of the regul atory consequences of deregul ation of the utility
i ndustry throughout rul emaki ng neant that EPA's | ast-

m nute revision of the definition of EGU shoul d have been
anticipated by industrial boilers as a "logical outgrowth" of
EPA' s earlier statenents. See Anerican Water Wrks

Ass'n. v. EPA, 40 F.3d 1266, 1274-75 (D.C. Gr. 1994).

EPA contends that even assuming that CIBO did not have
adequate notice and opportunity to comment on the EGU
definition, the error has been cured because it reopened the
coment period on this issue after its announcenment of the
revision. See Correction Notice to Final Rule, 63 Fed. Reg.
at 71,221-23. This response is to no avail. During the new
comment period, some commenters conpl ained that there had
not been sufficient notice and opportunity to comment on the
EQU redefinition. See Responses to Final Conment, at 12.
EPA' s response to this charge primarily relied on the claim
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that there had been adequate notice prior to the redefinition
see id., and we have already rejected that argunent.

Theref ore, we concl ude EPA did not provide sufficient
noti ce and opportunity to comrent for its redefinition of
EGUs and remand the rul emaking to EPA for further consid-
eration in light of this opinion.

C I NGAA

Interstate Natural Gas Association of Anmerica ("1 NGAA"),
a trade association that represents major interstate natura
gas transm ssion conpanies in the United States, contends
that EPA did not provide adequate notice and opportunity to
comment on the control |evel assuned for "large" stationary
i nternal combustion ("IC') engines in its determ nation of
state NOx budgets. W agree.

EPA's NPRM in Novenber 1997 assuned a 70% contr ol
| evel for large IC engines, see Proposed Rule, 62 Fed. Reg. at
60, 354, after considering and rejecting an 80% control |evel.
See id. at 60,348. Then, in the supplenmental notice in My
1998, EPA continued to assune the 70%control |evel. See
Suppl emental Notice of Proposed Rule, 63 Fed. Reg. at
25,908. EPA stated in the sanme notice that it "intends to
further anal yze" control approaches for |IC engines and said
that "[a]s the above anal yses are conpleted, EPA intends to
pl ace themin the docket."” Id. at 25,909. EPA did not
present a new analysis until Septenber 4, 1998, when it
concl uded that a 90% control |evel was nore appropriate for
large 1 C engi nes. See Technical Support Docunent for Sta-
tionary International Conbustion Engines 2 (Septenber 4,
1998). Wien the rule was finally promulgated in Cctober
1998, EPA stated that it was assum ng a 90% control |evel
See Final Rule, 63 Fed. Reg. at 57, 418.

| NGAA contends that EPA's switch from 70%to 90% for
| arge 1 C engi nes was unanti ci pated and t hat EPA shoul d
have all owed conmments on the issue. Considering EPA' s
repeated affirmation of the 70% assunpti on throughout rule-
maki ng and rejection of a higher, 80% assunption earlier, a
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revision in its assunption |less than one nonth before the fina
rul e was pronul gated hardly provi ded adequate notice, espe-
cially given the nmagni tude of the consequences of the pro-
posed change on the regul ated bodies. Therefore, we remand
for further consideration on this issue.8

In addition, |INGAA challenges EPA's definition of large IC
engines. EPA, in the final rule, distinguished between |arge
and small sources by defining a "cutoff level." 63 Fed. Reg.
at 57,414. EPA assuned no control for sources bel ow the
cutoff level and defined small sources as units with a capacity
| ess than or equal to 250 mmBtu/hr and with em ssions | ess
than or equal to one ton per day. See id. at 57,415. EPA
added that "EPA is relying on a capacity approach first and a
tons per day approach second (where a capacity data is not
avai |l abl e or appropriate)" to define small sources. Id. at
57,416. Then, in the Decenber correction notice, EPA I|arge-
|y repeated the sane net hodol ogy for determ ning the cutoff
| evel , but added that "[a] stationary internal conbustion
engi ne and a cenent plant were determned to be 'large' if its
1995 average daily ozone season em ssions were greater than
one ton." Correction Notice to Final Rule, 63 Fed. Reg. at
71, 224.

| NGAA contends that EPA did not followits own standard
in the correction notice and singled out IC engines and
cenment plants wi thout explanation. Although EPA s various
statenments on this issue throughout rul emaki ng have not
al ways been very clear or entirely consistent, EPA went
t hrough an extensive comment period on this issue, see Fina
Rul e, 63 Fed. Reg. at 57,415-17, and we agree with EPA that
the change that INGAA criticizes for being arbitrary is
merely a minor clarification that satisfies the reasonabl eness
st andar d.

8 I NGAA further contends that, even putting aside the notice
i ssue, the docunents that EPA relies on do not support EPA's
assunption of 90% control |evel. Because we are renanding on the
basis of the conclusion that there was inadequate notice, we do not
reach the nmerits of the issue.
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D. PP&L
1. EPA's Restrictions on Early Reduction Credits

PP&L, an electric utility that owns several generating
stations in Pennsylvania, contends that EPA arbitrarily limt-
ed the nunber of "early reduction credits"” ("ERCs"). W
di sagr ee.

Under the SIP call, a source can generate ERCs if it
reduces its NOx em ssions before May 2003 to a | evel bel ow
that is required by any regulatory scheme. ERCs can then
be used to conpensate for emtting em ssions above required
levels in a later tine period. See Final Rule, 63 Fed. Reg. at
57,430. EPA limted the anount of available ERCs for each
state to the size of each state's conpliance suppl ement poo
("CSP'). See id. at 57,474. The CSP is an additional allow
ance of emissions that allows states to emt 200,000 tons of
NOx in the 2003-2004 ozone seasons over the state em ssions
budgets. 1d. at 57,428. EPA created the CSP in response to
the conments that if all utilities had to install pollution
control equi prent by May 1, 2003, there m ght be disruptions
in electricity supply. See id. |If a state chooses to use the
CSP, it can either provide ERCs or distribute the all owances
to sources that denonstrate a need for the conpliance suppl e-
ment. See id. at 57,429-30.

PP&L contends that inposing this limt on the nunber of
ERCs is arbitrary and capricious because placing any limt on
ERCs is environnental ly counterproductive. W do not find
this contention persuasive. EPA noted during the coment
peri od that ERCs, although generally beneficial, can be costly
in that they allow states to exceed their budgets. See Re-
sponses to Significant Comments on the Proposed Finding of
Significant Contribution and Rul enaking for Certain States
in the Ozone Transport Assessment G oup (OTAG Region
for Purposes of Reduci ng Regi onal Transport of (Ozone 346
(Sept ember 1998) (" Responses to Comments"). EPA noted
further that the CSP, by establishing a cap on the nunber of

al  owances to be distributed, limted such potential costs. Id.

EPA' s decision is thus reasonabl e.
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PP&L al so contends that EPA has not denonstrated why
the "flow control nechanisni is not sufficient to address its
concern. Under the flow control nechanism the use of
banked al | owances exceedi ng 10% of the em ssions budget for
sources in the trading programis either flatly prohibited or
di scouraged by di scounting the value of ERCs used as such
and states can choose between either nmethod. See Fina
Rul e, 63 Fed. Reg. at 57,431-32. This conplaint by PP&L
over|l ooks the fact that EPA included the flow control necha-
nismin the regulatory schene "[a]s a final safeguard limting
the inpact of additional allowances eligible for banking in the
system"” Responses to Comments, at 346. Therefore, it was
a safeguard created in addition to the CSP limtation. It was
within EPA's discretion to devise nultiple linmtations to con-
tain the environnmental cost of ERCs.

PP&L further contends that, even if it is rational for EPA
to place a limt on the amount of ERCs, EPA' s choice of
setting the limt at the sane anount as the CSP is arbitrary
and capricious. This contention fails as well. The record
shows that EPA allowed ERCs nerely as a nechani smfor
managi ng the CSP, not as an i ndependent programwth a
pur pose separate fromthat of the CSP. See Final Rule, 63
Fed. Reg. at 57,428-33. Therefore, EPA's decision to limt
the anount of ERCs to the size of the CSP was reasonabl e.

2. Em ssions Multiplier for Low Mass Emission Units

PP&L al so contends that EPA arbitrarily required "I ow
mass em ssion units" ("LMEUs") to use a 15% nnultiplier to
calculate their em ssions. W disagree.

EPA allows LMEUs either to use a generic default NOx or
to determine a unit-specific NOx em ssion rate by conducting
a stack test once every five years. Because EPA found that
the stack test results can vary by 15% or nore dependi ng on
at nospheric conditions, EPA requires an LMEU to cal cul ate
its em ssions rate by adding 15%to the stack test result. See
Final Rule, 63 Fed. Reg. at 57, 490.

PP&L contends that this is unreasonabl e because EPA has
stated that the testing would Iikely underesti mate em ssions
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during cooler less humd conditions. See id. PP&L reasons
t hat because the SIP call applies only during sunmer seasons
(when ozone forns), that the stack test underestinates em s-
sions during the winter cannot justify the 15% multiplier.
This contention is to no avail. Because the record contains
evi dence that NOx rates determ ned by the stack test can
vary wi dely even during the ozone season, EPA s decision was
reasonable. See Docket A-97-35, ltemI|V-A-1 at 43-54
(August 26, 1998).

Concl usi on

We vacate EPA's final rule with respect to Wsconsin,
M ssouri, and Ceorgia (see Part Il.A-B). These cases are
remanded for further consideration in |light of this opinion.
We hold that EPA failed to provide adequate notice of a
change in the definition of an electric generating unit (see
Part 1V.B.5), and that EPA did not provide adequate notice of
a change in the control |evel assunmed for |arge stationary
i nternal combustion engines (see Part IV.C). These cases are
al so renmanded.

In all other respects, the petitions for review are deni ed.

So ordered.
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Sentelle, Crcuit Judge, dissenting: Unlike the mgjority's
journey through this regulatory schene, mne is neither
| engt hy nor conpl ex, because | get off at the first stop. In
promul gating the regul ati ons at issue, EPA purported to
exerci se the authority Congress conferred upon it to enforce
the requirenents of 42 U S.C s 7410(a)(2)(D)(i) (1) which
enpowers the Adm nistrator to police the contents of State
| mpl enentation Plans ("SIPs"), specifically to ensure that
such plans contain

adequate provisions ... prohibiting ... any source or
other type of em ssions activity within the State from
emtting any air pollutant in amounts which wll
contribute significantly to nonattainment in, or interfere
wi th mai nt enance by, any other State with respect to any
such national primary or secondary anbient air quality
standard. . .

42 U.S.C. s 7410(a)(2)(D (i) () (1994) (enphasis added). EPA

is a federal agency--a creature of statute. It has no constitu-
tional or common | aw exi stence or authority, but only those
authorities conferred upon it by Congress. |If there is no

statute conferring authority, a federal agency has none. The
only statute upon which EPA purports to rely in the current
controversy is s 7410(a)(2)(D)(i)(l1). That section provides
authority for EPAto require States to act in a certain fashion
based upon the presence of sources or activities which emt

"pol lutants in amounts which will ... contribute significantly
to nonattainment.” It would appear to nme that Congress

clearly enpowered EPA to base its actions on anounts of

pol I utants, those anmounts to be nmeasured in terns of signifi-
cance of contribution to downw nd nonattai nnent. |Instead,

EPA has chosen, doubtless in the pursuit of beneficent ends,

to assert authority to require the SIPs to contain provisions
based not on the anobunts of pollutants, nor even on the

rel ative significance of the contributions of such pollutants to
downwi nd nonattai nnent, but on the relative cost effective-

ness of alleviation. | agree with the State petitioners that it
i s undeni abl e that EPA has exceeded its statutory authority.
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We have before had occasion to remnd EPA that its
m ssion is not a roving conmi ssion to achieve pure air or any
ot her |audable goal. In American Petroleumlnstitute v.
United States EPA, 52 F.3d 1113 (D.C. Gir. 1995), we re-
viewed an EPA rule requiring that thirty percent of the
oxygen in reformul ated gasol i ne be derived fromrenewabl e
sources, such as ethanol. The statutory authority under
whi ch EPA operated, 42 U S.C. s 7545(k)(1) enpowered EPA
to pronul gate regul ati ons achi eving "the greatest reduction
in em ssions of ozone forming volatile organic com
pounds...." 42 U S.C s 7545(k)(1). Although EPA ad-
vanced commendabl e goal s of economic benefit for its inclu-
sion of the additional goal of ethanol market protection, we
struck down the overreaching and renm nded EPA that "it is
axi omatic that an adm nistrative agency's power to pronul -
gate legislative regulations is limted to the authority del egat -
ed by Congress."” API, 52 F.3d at 1119 (quoting Bowen v.
Ceorgetown Univ. Hosp., 488 U S. 204, 208 (1988)).

Simlarly, in Ethyl Corp. v. EPA 51 F.3d 1053 (D.C. Gr.
1995), we considered EPA's denial of a Clean Air Act waiver
application based on health considerations. W did not sug-
gest that EPA acted in bad faith or that health considerations
were not inportant, but we repaired to the statutory grant of
authority in 42 U S.C s 7545(f)(4), which based the Adm nis-
trator's authority to deny waiver solely on the property of an
additive to "cause or contribute to a failure of any em ssion
control device or system..." 42 U S . C s 7545(f)(4). W
again granted the petition for review of the Adm nistration's
action, rem nding EPA that where "the plain | anguage of a
provision nakes it clear that ... decisions are to be based on
one criterion, the EPA cannot base its decision on other
criteria," even on a criterion as |audable as the health of the
public. Ethyl Corp., 51 F.3d at 1058.

For all the majority's discussion of inconsistent argunents
by States and the possibility of taking costs into account
el sewhere raised by the Adm nistrati on and adopted by the
majority, | do not see why the present controversy does not
fall squarely within the four corners of APl and Ethyl Corp
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Congress set forth one criterion: the em ssion of an anount

of pollutant sufficient to contribute significantly to downw nd
nonattai nment. EPA adopted a different criterion: the cost

ef fecti veness of alleviation. | would rem nd the agency once
nore of the |essons of APl and Ethyl Corp., allowthe

petitions for review, and end the case.

The majority makes a fundanental m stake by divorcing
the adverb "significantly" fromthe verb it nodifies, "contrib-
ute." The mpjority conmpounds its error by divorcing signifi-
cantly fromthe rest of the statutory provision in issue. Mj.
Op. at 19-23. By focusing on "significance" or what it neans
to be "significant," the majority ignores the fact that the
statute permts EPA to address that which is "contribut[ed]
significantly.” 42 U S. C s 7410(a)(2)(D)(i)(!) (enmphasis add-
ed). And what should EPA | ook for as being contributed
significantly? Congress clearly answered that question for
t he agency as being an "ampunt" of an "air pollutant.” 1d.
Consi dering that Congress expressly gave EPA authority
with regard to "any air pollutant in anmounts which will ..
contribute significantly to nonattainment ...," id. (enphasis
added), | marvel at an interpretation that pernmts cost effec-
tiveness to find a place in a statutory provision addressing
anmounts of air pollutant contribution. While the contribution
must affect nonattai nment significantly, no reasonabl e read-
ing of the statutory provision in its entirety allows the term
significantly to springboard costs of alleviation into EPA' s
statutorily-defined authority. Gven s 7410(a)(2)(D)(i)(l)"'s
mandate as a whole, it becones clear that EPA and the
majority have to contort the statute's | anguage by isol ating
the termsignificantly and ignoring the terns air pollutant,
amounts, and contribute in order to work cost considerations
into the statute. | just cannot agree wi th such an unusua
exercise in statutory construction

| see nothing in Chevron U . S.A Inc. v. NRDC, Inc., 467
U S. 837 (1984), that either conpels or counsels the mgjority's
result. EPA argues that Congress did not define significant
contribution. True, it did not. Neither did it define anmount.
But neither EPA nor the mpjority have offered any reason-
able interpretation of those words which nakes them depend
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upon or even relate to the cost effectiveness of alleviation.1
EPA cones cl ose to arguing: Congress has not expressly
forbidden us to use this criterion, therefore we may use it.
As we said in Ethyl Corp.

To suggest, as the [EPA] effectively does, that Chevron
step two is inplicated any tine a statute does not
expressly negate the existence of a clained adn nistra-
tive power ..., is both flatly unfaithful to the principles
of adm nistrative law ... and refuted by precedent.

51 F.3d at 1060. Because the majority's deference to EPA' s
unreasonabl e statutory interpretation as couched in the agen-
cy's scurrilous "second-step" cost effectiveness analysis ven-
tures off track, as | said, | amgetting off at the first stop

Because | would invalidate the regul atory schene before us
at its inception, I will not address the subsidiary issues
pursued by mny col |l eagues.

1 Contrary to the suggestion of the majority, neither of the cases
cited by the majority bear any inplication that the cost of alleviat-
ing or otherwise dealing with risk expressed as a noun or a verb has
any effect upon the definition of "significant"” or "significantly" used
as an adjective or adverb nodifying that noun or verb. The portion
of Industrial Union Department v. Anerican PetroleumInstitute,

448 U. S. 607, 655 (1980) (plurality opinion) quoted by the majority
to the effect "that a "significant' risk ... is not a mathematica
straitjacket," (Maj. Op. at 20) does not deal in any fashion with the
cost of alleviation. Rather, Justice Stevens in that opinion was
contrasting the significance of a one-in-a-billion chance of cancer
fromdrinking chlorinated water against the one-in-a-thousand risk
that regul ar inhalation of certain benzene-containing vapors woul d
be fatal. oviously, the "significance" of the risk deals with its

i nportance, not the cost of its alleviation. Equally off point is

I nternational Union, United Auto Workers v. OSHA, 37 F.3d 665

668-69 (D.C. Cir. 1994), which concerned the cost-effectiveness of
alleviating neasures directed at risk theretofore determ ned to have
been significant, not with the use of cost-effectiveness in determ n-
ing the significance of the risk vel non
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